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SUMMARY of CHANGE

AR 27-20
Claims

This revision--

o Deletes procedures for filing, investigating, processing, settling, and
paying claims (chap 2). (These procedures are published in DA Pam 27-162.)

o Clarifies division of investigative responsibilities between unit claims
officers and U.S. Army Judge Advocate General claims offices (paras 2-1
through 2-4).

o Defines “proper claims” and “claimants”; adds new rules on accepting claims
(paras 2-6 through 2-11).

o Clarifies procedures for opening and arranging claims files; addresses the
requirementfor, and procedures used on, mirrorfiles (paras 2-12 through 2-
15).

o Details the factors necessary to determine which statute applies to a
particular type of claim (paras 2-8 through 2-32).

o Lists all exclusions to tort liability under the Federal Tort Claims Act,
Military Claims Act, Non-Scope Claims Act, National Guard Claims Act, Army
Maritime Claims SettlementAct,andForeignClaimsActinonesection(chap2,
section V).

o Extendsprohibitions of paymentofcollateral source damagesand subrogation
claims on all claims except those arising under the Federal Tort Claims Act
and the Army Maritime Claims Settlement Act (paras 2-42 and 2-43).

o Extendsrule requiring structured settlements in certain types of claims to
claims arising under all statutes except Federal Tort Claims Act and Army
Maritime Claims Settlement Act (para 2-46).

o Addsnewrulesandguidanceforevaluatingtortclaims(chap2,sectionVlI).

o Discusses negotiation methods (chap 2, section VIII).

o Updatesandaddsmethodsforapprovinganddenyingclaims;addressestypes of
settlement agreements used (chap 2, section 1X).

o Listsinoneparagraphthesourcesoffundsforpayingalltypesoftortclaims
(para 2-63).

o Clarifiesthe circumstancesunderwhichtortclaims generated by the acts or
omissions of Army Reserve and National Guard personnel fall within the scope
ofthe Federal Tort Claims Act and the National Guard Claims Act (para 6-2).



Provides that USARCS will be the action office for all foreign tort claims
valuedatmorethan$50,000,andforpotentiallycompensable eventswhichmay
give rise to multiple claims valued at more than $100,000 in total (subpara
10-6 f(5)).

Expands existing authority to pay personnel claims for vehicle theft and
vandalism to permit compensation for loss or damage arising from such
incidents occurring anywhere on post or at quarters (subpara 11-5

Authorizes staffjudge advocates to waive the maximum allowable amounts that
apply to personnel claims (subpara 11-14 b).

Authorizes staff judge advocates to act on certain requests for
reconsideration of personnel claims (para 11-20).

Outlines the provisions for apportioning claims payments between
appropriated funds and nonappropriated funds (paras 12-6 and 12-10).

Revisesthe affirmative claims practice andimplementsrecentchangestothe

Federal Medical Care Recovery Act by issuing guidance on asserting demands

and collecting the “cost of pay” within the medical care recovery context
(chap 14).

Revises affirmative claims delegations of authority (para 14-4).

Revises the affirmative claims deposit procedures (para 14-19).
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guiding policy for the procedures in DA Pamcontains a checklist for conducting manage-
27-162. ment control reviews.
Applicability. This regulation applies to the ) ) )
Active Army, the Army National Guard of Suppler_nentatlon . Su_pplementatlon of this
the United States, the United States Armyegulatia ard establishménof command
Reserg and unde certam Circumstancesl and local forms are pr0h|b|ted without prior
Department of Defense civilian employeesapproval from the Commander, United States
., In countries where the United States ArmyArmy Claims Service, 4411 Llewellyn Ave-
/\] r A. has been assigned single service claims rgue Fot Georg G. Meade MD 20755-
. sponsibility, this regulation applies to claims5360.
generated by the other armed services. Dur- )
Jr ing mobilization, chapters and policies conSuggested Improvements.  Users of this

tained in this regulation may be modified byregulation are invited to send comments and
the proponent. suggested improvements on DA Form 2028

Proponent and exceptio n authority. ~ (Recommended Changes to Publications and

The proponent of this regulation is The JudgBlark Form$ directy to the Commander,
History . This revision has been reorganizedAdvocate General (TJAG). TIAG has the aunited Stats Army Clains Service Fort

to complement the revised DA Pam 27-162hority to approve exceptions to this regulaGeorge G. Meade, MD 20755-5360.
Because this publication has been extensivetjon that are consistent with controlling law_. = o ) .
revised, the changed portions have not beemd regulations. The proponent may delegafdistribution . Distribution of this publica-
highlighted. this approval authority, in writing, to a divi- 1N iS made in accordance with the initial
Summary . This regulation sets forth guid- sion chief within the proponent agency in thelistribution number (IDN) 092434, intended
ing policies and legal principles for investi-grade of colonel or the civilian equivalent.for command levels B, C, D, and E for Ac-
gating processingand settlig claims Army management contro| process . thEj‘ Army, the Army Natlon-al Guard of the
against, and in favor of, the United StatesThis regulation contains management contrgfnited States, and the United States Army

Togo D. West,
Secretary of the Army

This publication is intended to be used aprovisions in accordance with AR 11-2 andXeserve.
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Chapter 1 c. U.S. Army Claims Servicd SARCS, a command and compo-

The Army Claims System nent of the Office of TJAG, is the agency through which the SA and
TJAG discharge their responsibilities for the administrative settle-
Section | ment of claims worldwide (see AR 10-72). USARCS’ mailing ad-
General dress is Commander, U.S. Army Claims Service, Office of The
Judge Advocate General, 4411 Llewellyn Avenue, Fort George G.
1-1. Purpose Meade, Maryland 20755-5360. The telephone number is (301) 677-

This regulation sets forth policies and procedures that govern thezggg, ext. 203.
investigating, processing, and settling of claims against, and in favor 4 command claims services.
of, the United States under the authority conferred by statutes, (1) command claims services exercise general supervisory au-
regl_JIatlons, mternatlc_ma_l and interagency agreements, and DOD I?"thority over claims matters arising within their assigned areas of
rectives (DODD). It is intended to ensure that claims are investi- operation. Command claims services will—
gated properly and adjudicated according to applicable law, and - - . _ i
valid recoveries and affirmative claims are pursued against carriers,. (a) Effectively control and supervise the investigation of poten’

. - tially compensable events (PCE) occurring within the command’s
third party insurers, and tortfeasors. . PP .

geographic area of responsibility, in other areas for which the com-

1-2. References mand is assigned claims responsibility, and during the course of the

Required and related publications, and prescribed and reference§ommand’s operations.

forms, are listed in Appendix A. (b) Provide services for the processing and settlement of claims
for and against the United States.
1-3. Explanation of abbreviations and terms (2) The Commander, USARCS, may delegate authority to estab-
Abbreviations and special terms used in this regulation are ex-lish a command claims service to the commander of a major over-
plained in the Glossary. seas command or other commands that include areas outside the
United States, its territories and possessions.
1-4. Types of claims _ _ _ (@) When a large deployment occurs, the Commander, USARCS,
a. Th|S I’egul_a}tlon covers C|a|ms Under the f0||OWIng C|a|ms set- may designate a Command C|aims Service for a ||m|ted “me or
tlement authorities: . purpose, such as for the duration of an operation and for the time
(1) The Military Claims Act (MCA), 10 United States Code pecessary to accomplish the mission. The appropriate major Army
(USC) 2733, 2738 (see chap 3 of this publication). command (MACOM) will assist the Commander, USARCS, in ob-
(2) The Federal Tort Claims Act (FTCA), 28 USC 2671-2680 taining resources and personnel for the mission.
(see chap 4). (b) In coordination with the Commander, USARCS, field claims

(3) The Non-Scope Claims Act, 10 USC 2737 (see chap 5). offices will designate areas of responsibility for each new command
(4) The National Guard Claims Act (NGCA), 32 USC 715 (see claims service.

chap 6). . . (3) A command claims service may be a separate organization
(5) Treaties and other international agreements, 10 USC 2734byith a designated commander or chief. If it is part of the com-

(see chap 7). _ mand’s Office of the Staff Judge Advocate (SJA), the SJA will also
(6) The Maritime Claims Settlement Act (MCSA), 10 USC 4801- be the chief of the command claims service.

4804, 4806 (see chap 8). e. Area claims officeghe following may be designated as area

(7) Redress of injuries to personal property, Uniform Code of cjaims offices (ACO):

Military Justice (UCMJ), Article 139, 10 USC 939 (see chap 9). (1) an office under the supervision of the senior judge advocate
(8) The Foreign Claims Act (FCA), 10 USC 2734 (see chap 10). (3a) of each command or organization so designated by the Com-
(9) The Personnel Claims Act (PCA), 31 USC 3721 (see chap mander, USARCS. The senior JA is the head of the ACO.

11). _ _ _ L (2) An office under supervision of the senior JA of each com-
(10) Claims against nonappropriated fund (NAF) activities and mangd in the area of operations of a command claims service so
the risk management program (RIMP) (see chap 12). designated by the chief of that service after coordination with the
(11) The Federal Claims Collection Act (FCCA), 31 USC 3711 commander, USARCS. The senior JA is the head of the ACO.
(Sefzd_‘rahp |1:4)d | Medical Care R Act (EMCRA). 42 USC (3) The office of counsel of each U.S. Army Corps of Engineers
26(51 )265§ (seeeercahape 1'2;" are Recovery Act ( ), (USACE) district within the United States and such other USACE
~ ‘ ) commands or agencies as designated by the Commander, USARCS,
(13) Collection from third party payers of reasonable costs of yiih concurrence of the Chief Counsel, Office of the Chief of
healthcare services, 10 USC 1095 (see chap 14). Engineers, for all claims generated within such districts, commands

(14) Claims by the U.S. Postal Service for losses or shortages ingr agencies. The district counsel or the attorney in charge of the
postal accounts caused by unbonded Army_personnel (39 US_C 41tommand's or agency’s legal office is the head of the ACO.
andl_DO_D Manual 4525.6-M). (See parasildhd 2-25 of this f. Claims processing office€laims processing offices (CPO)
publication). . . - .are normally small legal offices or ACO subordinate elements, des-

b. Where a conflict exists between a general provision of this juhated by the Commander, USARCS, a command claims service or
publication and a specific provision found in any of this publica- 5, Aco."These offices are established for the investigation of all
tion’s chapters implementing a specific statute, the statute’s specifiCycy ) and potential claims arising within their jurisdiction, on either

provision will- control. an area, command or agency basis. There are four types of claims

1-5. Command and organizational relationships processing offices (S?e para 16)16. .

a. The Secretary of the Armyhe Secretary of the Army (SA) (1) Claims processing offices without approval authority.
heads the Army Claims System and acts on certain claims appeals (2) Claims processing offices with approval authority.
directly or through a designee. (3) Medical claims processing offices.

b. The Judge Advocate Generhe SA has delegated authority ~ (4) Special claims processing offices.
to The Judge Advocate General (TJAG) to assign areas of responsi- §. Limitations on delegation of authority.
bility and designate functional responsibility for claims purposes. (1) The commanders or chiefs of command claims services or the
TJAG has delegated authority to the Commander, United Statesheads of ACOs or CPOs with approval authority may delegate, in
Army Claims Service (USARCS), to carry out the responsibilities writing, all or any portion of their monetary approval authority to
assigned in paragraph 1-9 and as otherwise lawfully delegable. subordinate JAs or claims attorneys in their services or offices.
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(2) The authority to act upon appeals or requests for reconsiderafor recovering funds that are owed to the Army, DOD, and the
tion, to disapprove claims (including disapprovals based on substanGeneral Treasury by transportation carriers, insurance companies
tial fraud), to grant waivers of maximum amounts allowable, or to and third parties who injure military personnel or damage military

make final offers will not be delegated. property. To execute its broad mission, USARCS receives indispen-
(3) CPOs will provide copies of all delegations affecting them to sable assistance from the field claims offices and conducts an annual
the ACO and, if so directed, to command claims services. Worldwide Claims Training Course open to both the Army claims
community as well as members of the DOD and Federal
1-6. Designation of claims attorneys Government.

a. Who may designat&he Commander, USARCS, the senior
JA of a command having a command claims service, the chief of al—9. The Commander, USARCS
command claims service, the head of an ACO, or the Chief Counsel"® Commander, USARCS, shall— _ o )
of a USACE District, may designate a qualified attorney other than & Supervise and inspect U.S. Army claims activities worldwide.
a JA as a claims attorney. The head of an ACO may designate a b. Formulate and_ |mplemer_1t claims policies and uniform stand-
claims attorney to act as a CPO with approval authority. ards for claims office operations. ) i i
b. Eligibility. To qualify as a claims attorney, an individual must G- Investigate, process and settle claims beyond field office mon-
be a civilian employee of the DA or DOD, a member of the bar of a etary guthorlty _and conS|der_ appea_ls and requests for reconsideration
State, the District of Columbia, or a jurisdiction where U.S. Federal on claims d‘?”'ed by _the f'?'d folces. .
law applies, serving in the grade of GS-11 or above, and performing d. Supervise the investigation, processing, and settlement of

primary duties as a legal adviser. The Commander, USARCS mayclaims against, and in favor of, the United States under the statutes
waive these requirements in apbropriate cases ' ' and regulations listed in paragraph 1-4, and pursuant to other appro-
' priate statutes, regulations, and authorizations.

e. Designate ACOs, CPOs, and claims attorneys within DA and
DOD components other than the Departments of the Navy and Air
Force.

f. Designate continental United States (CONUS) geographic areas
of claims responsibility.

Section I
Responsibilities

1-7. The Judge Advocate General

TJAG has worldwide Army Staff responsibility for administrative .
settlement of claims by and against the U.S. Government, generated, g. Recommend action to be taken by the SA or the U.S. Attorney
by employees of the U.S. Army and DOD components other than eneral, as appropriate, on claims in excess of $200,000 or the

; threshold amount then current under the FTCA, on claims in excess
the Departments of the Air Force and Navy (see DODD 5515.9). ’
Certain claims responsibilities of TJAG are exercised by The Assist-Of $100,000 or the threshold amount then current under the FCA,

ant Judge Advocate General as set forth in this regulation and’® MCA, and the NGCA, and on other claims that have been
directed by TJAG. appealed to the SA. . . .

h. Operate the “receiving State office” for claims cognizable
1-8. Army claims mission under Article VIII of the North Atlantic Treaty Organization
Training missions and overseas deployments by the Active U.S.(NATO) Status of Forces Agreement (SOFA), as implemented by
Army, Army Reserve, and National Guard personnel performing 10 USC 2734b (chap 7). . .
Federal functions may result in claims filed by individuals to re- - Settle claims of the U.S. Postal Service for reimbursement
cover funds for maneuver damage, certain environmental damagdinder 39 USC 411 (see DOD Manual 4525.6-M).
claims, destruction of personal or real property, and physical injury j- Settle claims against carriers, warehouse firms, insurers, and

or death. Additionally, soldiers of the Army and other armed serv- Other third parties for loss of, or damage to, personal property of
ices, as well as eligible Department of Defense (DOD) civilian DA or DOD soldiers or civilians incurred while the goods are in

employees who have deployed or changed permanent duty statiorﬁto"age or in transit at Government expense (chap 11).

submit thousands of claims annually for lost or damaged household k. Formulate and recommend legislation for C_:ongressmnal enact-
goods and other losses sustained incident to service. In sum, thd'€nt of new statutes and the amendment of existing statutes consid-
foregoing claims, once evaluated, result in tens of millions of dollars gé?tlderﬁesriegf“ilor:c(?c:nttrgituc;d;gixrlnsand expeditious administrative
paid each year by the Army Claims System. The U.S. Army Claims | Perform post-settlement review. of claims

Service (USARCS), Office of The Judge Advocate General, has P .

been delegated authority to supervise a claims system on behalf of (gr]\.tspfnp;rga rjrglﬁfgerat?mi iﬁﬁndclzisr:;r:att)ﬁz ?eft budgetary require-
the Secretary of the Army and The Judge Advocate General. This oo y pudget. . .
n. Maintain permanent records of claims for which TJAG is

system is comprised of U.S. Army Claims Service, Europe; U.S. responsible
B o e e o CSARGS pmons 0. Assit in developing disaster and maneuver ciaims plns de-
. . . ; T igned to implement the responsibilities set forth in paragraph 1-
policy guidance and substantive claims-related assistance to DA an
the field claims offices worldwide. It provides operational guidance
and support to military missions regarding claims, and expeditiouslyin
processes individual claims. USARCS also coordinates the execu
tion of the single service claims responsibility that the DOD has
assigned to the Army for designated parts of the world; it assists
field claims attorneys and commanders in establishing a claims
processing and payment protocol that facilitates military operations,
deploys as required, and provides support for certain environmental” , “pqyide assistance as available or take appropriate action to
claims. USARCS oversees claims payments arising from negligencesnsyre that command claims services and ACOs are carrying out
and accidents that occur during military operations, such as peacegqi responsibiliies as set forth in paragraphs 1-10 and 1-11.
keeping and peace-enforcement missions; humanitarian relief opera- ¢ gerve as proponent for the Claims Legal Automated Informa-
tions in response to hurricanes, floods, earthquakes; and other natyjon Management System (CLAIMS) and provide standard auto-
ral disasters and civil disturbances. USARCS is the agent for certainnated claims data management programs for worldwide use.
claims if chemical accidents occur under the Chemical Stockpile t Ensure proper training of claims personnel.
Emergency Preparedness Program within the United States and at ; coordinate claims activities with the Air Force, Navy, Marine

other chemical demilitarization sites. In contrast to the above pay-corps, and other DOD agencies to ensure a consistent and efficient
ment missions, USARCS, through affirmative claims, is responsible joint service claims program.

p. Develop and maintain plans for a disaster or civil disturbance
those geographic areas that are not under the jurisdiction of an
‘area claims authority and in which the Army has single service
responsibility or in which the Army is likely to be the predominant
Armed Force.
g. Take initial action, as appropriate, on claims arising in emer-
ency situations.
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v. Investigate, process and settle, and supervise the field office j. Supervise and provide technical assistance to subordinate
investigation and processing of, medical malpractice claims arisingACOs within the command claims service geographic area of
in Army medical centers within the United States; provide medical responsibility.
claims judge advocates (MCJA), medical claims attorneys, and med-
ical claims investigators assigned to such medical centers with tech1-11. Heads of area claims offices
nical guidance and direction on such claims. Heads of ACOs shall—

w. Coordinate support with the U.S. Army Medical Command & Ensure that claims in their area of responsibility are promptly
(MEDCOM) on matters relating to medical malpractice claims. investigated in accordance with this regulation.

x. Issue an accounting classification to all properly designated b. Ensure that each organization or activity (for example, U.S.
claims settlement and approval authorities. Army Reserve (USAR) or Army National Guard of the United

y. Perform the investigation, processing, and settlement of claimsStates (ARNGUS) unit, Reserve Officers Training Corps (ROTC)
arising in areas outside command claims service areas of operatiorletachment, recruiting company or station, or DOD agency) within
unless specifically delegated to a command SJA or designee. the area appoints a claims officer to investigate claims incidents not

z. Maintain continuous worldwide deployment and operational requiring investigation by a JA (see parad}-and ensure that this
capability to furnish claims advice to any legal office or command officer is adequately trained.
throughout the world. When authorized by the chain of command or C. Act as a claims settlement authority on claims that fall within
competent authority, issue such claims advice or services, includingthe appropriate monetary jurisdictions set forth in this regulation and
establishing a claims system within a foreign country, interpreting forward claims exceeding such jurisdictions to the Commander,
claims aspects of international agreements, and processing claim§SARCS, or to the chief of a command claims service, as appropri-
arising from Army involvement in civil disturbances, chemical acci- ate, for action.
dents under the Chemical Energy Stockpile Program, other man- d. Designate CPOs and request that the Commander, USARCS,
made or natural disasters, and other claims designated by competer the chief of a command claims service, as appropriate, grant
authority. claims approval authority to a CPO for claims that fall within the

aa. Upon receiving both the appropriate authority’s directive or jurisdiction of that office, as specified under paragraphe ar@l 1-
order and full fiscal authorization, disburse the funds necessary tol0b.
administer civilian evacuation, relocation, and similar initial re-e. Supervise the operations of CPOs within their area.
sponse efforts in response to a chemical disaster arising at an Army f. Implement claims policies and guidance furnished by The As-
facility. sistant Judge Advocate General (TAJAG) or the Commander,

bb. Respond to all inquiries from the President, members of Con- USARCS.
gress, military officials, and the general public on claims within g. Ensure that there are adequate numbers of qualified and ade-
USARCS’ realm of responsibility. quately trained CJAs or claims attorneys, claims examiners, claims

cc. Serve as the proponent for this publication and DA Pam 27- adjudicators and claims clerks in all claims offices within their areas
162, both of which set forth guidance on personnel, tort, disasterto act promptly on claims.
and affirmative claims, as well as claims management andh. Budget for and fund claims investigations and activities, such
administration. as per diem and transportation of claims personnel, claimants and

dd. Provide guidance for the Army’s affirmative claims and car- witnesses, independent medical examinations, appraisals, independ-
rier recovery programs, as well as other methods for recoveringent expert opinions, long distance telephone calls, recording and

legal debts. photographic equipment, use of express mail or couriers, and other
ee. Provide support for the overseas environmental claims pro- hecessary expenses.
gram as designated by the DA. i. Within the United States and its territories, commonwealths
ff. Execute other claims missions as designated by DOD, DA, and possessions, procure and disseminate, within their areas of juris-
TJAG and other competent authority. diction, appropriate legal publications on State or territorial law and
precedent relating to tort claims.
1-10. Chiefs of command claims services j. Notify the Commander, USARCS, of all claims and potentially
Chiefs of command claims services shall— compensable events as required by paragraphs &h@ 2-12(1);
a. Exercise claims settlement authority as specified in this regula- notify the chief of a command claims service of all claims and
tion, including appellate authority where so delegated. potentially compensable events.

b. Designate and grant claims settlement authority to ACOs. A k. Develop and maintain written plans for a disaster or civil
grant of such authority will not be effective until coordinated with disturbance. These plans may be internal SJA office plans or an
the Commander, USARCS, and an assigned office code. Howeverannex to an installation or an agency disaster response plan. The
the chief of a command claims service may redesignate a CPO thaglans may be internal SJA office plans or an annex to an installation
already has an assigned office code as an ACO without coordinatiornor organizational plan. (See para Io{#5(c).)
with the Commander, USARCS. The Commander, USARCS, will | |mplement the Army’s Article 139 claims program. (See para
be informed of such a designation. 9-7.

c. Designate and grant claims approval authority to CPOs. Only
CPOs staffed with a claims judge advocate (CJA) or claims attorneyl-12. Heads of claims processing offices
may be granted approval authority. A grant of such authority will Heads of CPOs will—
not be effective until coordinated with the Commander, USARCS, a. Investigate all potential and actual claims arising within their

and assigned an office code. assigned jurisdiction, on either an area, command, or agency basis.
d. Train claims personnel and monitor their operations and ongo-Only a CPO that has approval authority may adjudicate and pay
ing claims administration. presented claims within its monetary jurisdiction.
e. Implement pertinent claims policies. b. Ensure that units and organizations within their jurisdiction
f. Prepare and publish command claims directives. have appointed claims officers for the investigation of claims not

g. Administer the command claims expenditure allowance, pro- requiring a JA’s investigation. See paragraphd@t}c).
viding necessary data, estimates, and reports to USARCS on a c. Budget for and fund claims investigations and activities includ-

regular basis. ing per diem and transportation of claims personnel, claimants and
h. Perform the responsibilities of an ACO (see para 1-11), aswitnesses, independent medical examinations, appraisals, independ-
applicable. ent expert opinions, long distance telephone calls, recording and
i. Serve as the United States “sending State office,” if so desig-photographic equipment, use of express mail or couriers, and other
nated, when operating in an area covered by a SOFA. necessary expenses.
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d. Within CONUS, procure and maintain legal publications on supervise the command claims service. If the command claims serv-
local law relating to tort claims pertaining to their jurisdiction. ice is a separate organization, the command SJA shall designate a
e. Notify the Commander, USARCS, of all claims and claims JA as the chief of the service. Otherwise, the SJA will be the chief
incidents, as required by paragraphs @nd 2-1&1) of this of the service. An adequate number of qualified claims personnel

publication. shall be assigned to ensure that claims are promptly investigated and
f. Implement the Army’s Article 139 claims program (see para 9- acted upon. With the concurrence of the Commander, USARCS, a
7). command claims service may designate ACOs within its area of
operations to carry out claims responsibilities within specified
1-13. Chief of Engineers geographic areas.
The Chief of Engineers through the Chief Counsel, shall— b. Area claims offices.
a. Provide general supervision of the claims activities of USACE (1) The ACO is the principal office for the investigation and
ACOs. adjudication or settlement of claims, and shall be staffed with quali-
b. Ensure that each USACE ACO has a claims attorney desig-fied legal personnel under the supervision of the SJA, command JA,
nated in accordance with paragraph 1-6. or USACE district or command legal counsel.
c. Ensure that claims personnel are adequately trained, and moni- (2) The full-time responsibility for investigating and processing
tor their ongoing claims administration. claims arising within or related to the activities of a unit or organi-
d. Implement pertinent claims policies. zation located within a section of the designated area may be dele-

Army regulations and command directives for temporary dufye command, unit, or activity (see para T+ahde). Normally, all
(TDY), long distance telephone calls, recording equipment, cameras PO Will operate under the supervision of the ACO in whose area
and other expenses for investigating and processing claims. the CPO is located. Where a proposed CPO is not under the com-
f. Take action to procure and maintain adequate legal publicat-m"j‘r.‘d of the ACO parent organization, this designation may be
tions on local law relating to claims arising within the United States, 2chieved by a support agreement or memorandum of understanding

: o : between the affected commands.
i rritori mmonwealths an ions. ;
ts territories, commonwealths and possessions (3) Normally, claims that cannot be settled by a USACE ACO

1-14. Commanding General, U.S. Army Medical Command will be forwarded directly to the Commander, USARCS, with notice

After consulting with the Commander, USARCS, on the selection of Of referral to the Chief Counsel, USACE. However, as part of his or
medical claims attorneys, the Commanding General, U.S. Army he_r_ responS|b|I|ty_ for Iltlga_lt_lng suits that involve civil works and
Medical Command (CG, MEDCOM), through his or her SJA, shall mlllta_lry construction activities, the Chlef Counsel, USACE, may
ensure that an adequate number of qualified MCJAs or medicalf®quire that a USACE ACO forward claims through USACE chan-
claims attorneys, and medical claims investigators, are assigned t&'€!S: Provided that such requirement does not preclude the Com-
investigate and process medical malpractice claims arising at Armymander, USARCS, from taking final action within the time
medical centers under the CG’s control. In accordance with anlimitations set forth in chapters 4 and 8.

agreement between TJAG and The Surgeon General, such personnel & Claims processing offices the adjudicated amount of a

shall be used primarily to investigate and process medical malpracP€rsonnel claim under chapter 11 exceeds the head of the claims
tice claims and will be provided with the necessary funding and Processing authority's monetary jurisdiction, the claim will be ap-
research materials to carry out this function proved and paid up to that office’s delegated authority and immedi-

ately forwarded to the next higher claims authority for additional

e. Provide for sufficient funding in accordance with existin%ated to another command, unit, or activity by establishing a CPO at

1-15. Chief, National Guard Bureau payment. See para 11-2. . . .

The Chief, National Guard Bureau (NGB), shall— (1) Claims processing offices without approval auth@rity.
a. Ensure the designation of a point of contact for claims matters CPO that has not been granted claims approval authority will pro-

in each State Adjutant General’s office. vide for the investigation of all potential and actual claims arising

ithin its assigned jurisdiction on an area, command, or agency
asis. Once the investigation has been completed, the claims file
will be forwarded to the appropriate ACO for action. Alternatively,
an ACO may direct the transfer of a claims investigation from a
CPO without approval authority to another CPO with approval au-
thority, located within the ACO'’s jurisdiction.

(2) Claims processing office with approval authori. CPO

1-16. Commanders of major Army commands that has been granted approval authority must provide for the inves-

Commanders of major Army commands (MACOM), through their tigation of all potential and actual claims arising within its assigned
SJAs. shall— ' jurisdiction, on an area, command, or agency basis, and for the

a. Assist USARCS in monitoring ACOs and CPOs under their adjudication and payment of all claims presented within its mone-

respective commands for compliance with the responsibilities as-giar%/ JUQSd'Cé'OTH If(t:r;)eogstlma;;edmvaluteh ()r];ta clra:][naiafterrmvvelsitlgg{
signed in paragraphs 1-11 and 1-12 above. on, exceeds the S payment autnority, o sapproval Is the

b. Assist claims personnel in obtaining qualified expert and tech- appropriate action, the claims file will be forwarded to the ACO

nical advice from command units and organizations on a nonreim-unless otherwise specified in this regulation, or forwarded to
. ' organ . USARCS or the command claims service, if directed by such
bursable basis (although the requesting office may be required to,

provide TDY funding) service.
c. Assist TJAG, through the Commander, USARCS, in im- (3) Medical claims processing officeshe MCJAs or medical

; X ” claims attorneys at Army medical centers, other than Walter Reed

plementing the functions set forth in paragraph 1-9. Army Medical Center, may be designated by the SJA or head of the
d. Coordinate with the ACO within whose jurisdiction a maneu- Acq for the installation on which the center is located as CPOs
ver is scheduled, to ensure the prompt investigation and settlemenyith approval authority for medical malpractice claims only. Claims

b. Provide the name, address, and telephone number of thes
points of contact to the Commander, USARCS.

c. Designate claims officers to investigate claims generated by
ARNG personnel and forward investigations to the Active Army
ACO that has jurisdiction over the area in which the claims incident
occurred.

of any claims arising from it. for amounts exceeding a medical CPQO’s approval authority will be
. investigated and forwarded to the Commander, USARCS.

Section I . _ (4) Special claims processing offices.

Operations, Policies, and Guidance (a) Designation and authorityThe Commander, USARCS, the

chief of a command claims service, or the head of an ACO may
designate special CPOs within his or her command for specific,
short-term purposes (for example, maneuvers, civil disturbances and

1-17. Operations of claims components
a. Command claims servicehe SJA of the command shall
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emergencies). These special CPOs may be delegated the approval d. InterpretationsThe Commander, USARCS, will publish writ-
authority necessary to effect the purpose of their creation, but in noten interpretations of this publication’s provisions and formulate and
case will this delegation exceed the maximum monetary approvalpublish policy on those matters that are within agency discretion.
authority set forth in other chapters of this publication for regular Interpretations and policies that refer to this provision will have the
CPOs. All claims will be processed under the claims expenditure same force and effect as this publication.
allowance and claims command and office code of the authority e. Authority to grant exceptions to and deviations from this
who established the office or under a code assigned by USARCSpublication. If, in particular instances, it is considered to be in the
The existence of any special CPO must be reported to the Comdbest interests of the Government, the Commander, USARCS, may
mander, USARCS, and the chief of a command claims service, asauthorize deviations from this publication’s specific requirements,
appropriate. except as to matters based on statutes, treaties and international
(b) Maneuver damage and claims office jurisdictién.special agreements, executive orders, controlling directives of the Attorney
CPO is the proper organization to process and approve maneuveGeneral or Comptroller General, or other publications that have the
damage claims, except when a foreign government is responsible foforce and effect of law.
adjudication pursuant to an international agreement (see chap 7). f GuidanceThe Commander, USARCS, may publish bulletins,
Personnel from the maneuvering command should be used to invesmanuals, handbooks and notes, and a DA Pamphlet that provides
tigate claims and, at the ACO’s discretion, may be assigned to theguidance to claims authorities on administrative and procedural
special CPO. The ACO will process claims filed after the maneuver yyjes implementing this regulation. These will be binding on all
terminates. The special CPO will investigate claims arising while Army claims personnel.
units are traveling to or from the maneuver within the jurisdiction of ¢~ communicationAll claims personnel are authorized to com-

other ACOs, and forward such claims for action to the ACO in mypjcate directly with USARCS personnel for guidance on matters
whose area the claims arose. Claims for damage to real or persongfs nolicy or on matters relating to the implementation of this
property arising on private land that the Army has used under Aregulation.

permit may be paid from funds specifically budgeted by the maneu- |,
ver for such purposes in accordance with AR 405-15. )

(c) Disaster claims and civil disturbancé& special CPO pro-
vided for a disaster or civil disturbance should include a claims
approving authority with adequate investigatory, administrative, and
logistical support, including damage assessment and finance an
accounting support. It will not be dispatched prior to notification of
the Commander, USARCS, whose concurrence must be obtained_19 gGuidance concerning disclosure of information and
before the first claim is paid. assistance

(5) Supervisory requirementthe CPOs discussed in sub- 5 Conflict of interestGovernment personnel are forbidden to
paragraphs (2) through (4) above must be supervised by an assigngdpresent any claimant or to receive any payment or gratuity for
CJA or claims attorney in order to exercise delegated approvalgeryices rendered. They may not accept any share or interest in a
authority. claim or assist in its presentation, under penalty of Federal criminal
law (18 USC 203 and 205).

b. Release of information.

(1) Government personnel are prohibited from disclosing infor-
é”nation that may be the basis of a claim or any evidence of record-
dng any claims matter except as authorized by statute or regulatory
authority. A statutory exemption or privilege may not be waived.
Similarly, documents subject to such statutorily required nondis-
closure, exemption, or privilege may not be released. Regarding
other exemptions and privileges, authorities may waive such exemp-
tions or privileges and direct release of the protected documents,
nical errors are found in a claim's filing or contents, claimants upon balancing all pertinent factors, including finding that release of

should be advised of such errors and the need to correct the claimProtected records will not harm the Government's interest, will
If the errors concern a jurisdictional matter, a record should be promote settlement of a claim and will avoid unnecessary litigation,
maintained and the claimant should be immediately warned that the® for other good cause.

error must be corrected before the statute of limitations (SOL) _ (2) All requests for records and information made pursuant to the
expires. Freedom of Information Act (FOIA), 5 USC 552, or the Privacy Act

b. Cooperative investigative environmeBtiring claims investi-  Of 1974 (PA), 5 USC 552a, will be processed in accordance with the

gation, every effort should be made to create a cooperative environProcedures set forth in AR 25-55 and AR 340-21, respectively.
ment that engenders the free exchange of information and evidence. (&) Any request for DOD records that either explicitly or im-
The goal of obtaining sufficient information to make an objective Plicitly cites the FOIA shall be processed under the provisions of
and fair analysis should be paramount. Personal contact with claimAR 25-55. Requests for DOD records submitted by a claimant or
ants or their representatives is essential both during investigatiorclaimant's attorney will be processed under both the FOIA and
and before adjudication. When settlement is not feasible, issues irtnder the PA when the request is made by the subject of the records

dispute should be clearly identified to facilitate resolution of any requested and those records are maintained in a system of records.
reconsideration, appeal or litigation. Such requests will be processed under the FOIA time limits and the

c. Claims directives and plans. PA fee provisions. Withheld information must be exempt from dis-
(1) Directives.Two copies of command claims directives will be closure under both Acts.
furnished to the Commander, USARCS. ACO directives will be  (b) Requests that cite both Acts or neither Act are processed
distributed to all DA and DOD commands, installations and activi- under both Acts, using the FOIA time limits and the PA fee provi-
ties within the ACO’s area of responsibility, with an information sions. For further guidance, see AR 25-55, paragraphs 1-301 and 1-

Private relief bills.The issue of a private relief bill is one
between a claimant and his or her Congressional representative.
There is no established procedure under which the DA sponsors
private relief legislation. Claims personnel shall remain neutral in all
rivate relief matters and shall not make any statement that purports
o reflect the DA’s position on a private relief bill.

1-18. Claims policies

a. General.

(1) Expeditious processing at the lowest le@hims investiga-
tion and adjudication should be accomplished at the lowest possibl

estimated total value of all claims arising from the incident. The
expeditious investigation and settlement of claims is essential to
successfully fulfilling the Army’s responsibilities under the claims
statutes implemented by this publication.

(2) Notice to claimants of technical errors in claikVhen tech-

copy to the Commander, USARCS. 503.

(2) Disaster and civil preparedness pladne copy of all ACOs’ (3) The following records may not be disclosed:
disaster or civil disturbance plans or annexes will be furnished to (a) Medical quality assurance records exempt from disclosure
the Commander, USARCS. pursuant to 10 USC 1102(a).
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(b) Records exempt from disclosure pursuant to appropriate bal-before receiving confirmation and approval from the General Coun-
ancing tests under FOIA exemption (6) (clearly unwarranted inva- sel, DOD, assign single service responsibility for processing claims
sion of personal privacy), exemption (7)(c) (reasonably constitutesin countries where such assignment has not already been made when
unwarranted invasion of privacy, and law enforcement records (5necessary to implement contingency plans.

USC 552 (b)) unless requested by the subject of the record. o )

(c) Records protected by the PA. 1-21. Cross-servicing of claims (DODD 5515.3) _ )

(d) Records exempt from disclosure pursuant to FOIA exemption & Where another military department has single service claims
(1) (National security) (5 USC 552 (b)), unless such records haver®SPonsibility. Claims against and in favor of the United States
been properly declassified. resulting from activities of the U.S. Army or DA soldiers or civilian

(e) Records exempt from disclosure pursuant to the attorney- employees in a country for which another military department has

; i ; been assigned single service claims responsibility will be investi-
tcrl]ls n(t:"%rrl]\t”lggﬁsgrrl?sertoi:ctﬂé g;(;cr:éztllj?g (5) (5 USC 552 (b)), unless gated by the Army and referred to that department for settlement.

(4) Records within a category for which withholding of the re- cobhizz\gl]:rﬁnglgrlr?r?er?%)Aonslrwag &%Anﬁafzﬁg a:ﬁgg:gng an-
cord is discretionary (AR 25-55, para 3-101), such as exemptions 9 o o . 9 . Yy
under the deliberative process or altering work product privileges other military department within a foreign country for which single

(exemption (5) 5 USC 552 (b)) may be released when there is nc)Eerwce claims responsibility has not t_)_een assigned, may be settled
foreseeable harm to Government interests in the judgment of thety. € Army upon request of the military department concerned.
releasing authority Conversely, Army claims may, in appropriate cases, be referred to

(5) When it is determined that exempt information should not be an(?th%larinr:lgagén%?g{aerémbin:h?rczzg{egfggﬁms resulting from
released, or a question as to its relea}sabnny exists, forward thethe activities of, or generated by, soldiers or civilian employees of
requgst etngAt\éngco_ﬁlqué)f the rzspon&ssl\fRdCoScumgnts to tt)heh Cliconf]fhe Coast Guard while it is operating as a service of the U.S.
mander, . The Commander, , acting on behalf o .

TJAG (the initial denial authority), may deny release of records Department of Transportation may, upon request, be settled under

> this regulation by a foreign claims commission appointed as author-
?g:\’ﬁgfg?g #gggr ;nesfcohléeOﬂgétghfoge()srggjaﬂgggr %EQRt%SF\g“Aized herein, but they will be paid from Coast Guard appropriations
q P (10 USC 2734(a)).

and PA. TJAG is the access and amendment refusal authority for

PA requests (AR 340-21, para @)-7 1-22. Adjudication of claims
c. Claims assistanc@he foregoing prohibitions do not apply to  Any instructions contained in this regulation that both differ from
information and assistance provided in the performance of official the previous version and affect the adjudication of a claim will
duty. Any person who indicates a desire to file a claim against theapply only to claims filed on or after the effective date of this
United States cognizable under one of the chapters of this regulatiorregulation.
will be instructed concerning the procedure to follow. The claimant
will be furnished claim forms and, when necessary, assisted in
completing claim forms, and may be assisted in assembling evi-
dence. Claims personnel may not assist any claimant in determiningChapter 2
what amount to claim. In the vicinity of a field exercise, maneuver Investigation and Processing of Claims
or disaster, claims personnel may disseminate information on the
right to present claims, procedures to be followed, and the namesSection |
and location of claims officers and the USACE repair teams. WhenClaims Investigative Responsibility
the government of a foreign country in which U.S. Armed Forces
are stationed has assumed responsibility for the settlement of certaig—1- General ) o _
claims against the United States, officials of that country will be @ This chapter addresses the investigation, processing, evalua-
furnished as much pertinent information and evidence as securityt'onv and settlement of tort and tort-related claims against the United

considerations permit States. These provisions do not apply to personnel claims (chapter
' 11).
1-20. Single service claims responsibility (DODD 5515.8) b. Claims investigation requires team effort between USARCS,

a. Statutes and agreemenBOD has assigned single service Ccommand claims services, area claims offices (ACO) including U.S.
responsibility for the settlement of certain claims in certain countries Army Corps of Engineers (USACE) District Offices, claims proces-

under the following statutes and agreements: sing offices (CPO), and unit claims officers. Essential to this effort
(1) FCA (10 USC 2734); DODD 5515.3. is the immediate investigation of claims incidents. Prompt investiga-
(2) MCA (10 USC 2733); DODD 5515.3. tion depends on the timely reporting of claims incidents as well as
(3) Pro rata cost-sharir;g of claims pursuant to internatior?é’lminuous communication between all commands or echelons bear-

agreements, 10 USC 2734a and 2734b. ing claims responsibility.
(4) NATO SOFA (4 UST 1792, TIAS 2846) and other similar 2-2. Area claims office responsibility

agreements. a. Notification to USARCShe claims judge advocate (CJA) or

(5) Act of September 25, 1962 (42 USC 2651-2653), Claims for cjaims attorney receiving notice of a potentially compensable event
reimbursement for medical care furnished by the United States. (pCE) that requires investigation will immediately refer it to the

(6) Claims not cognizable under any other provision of law, 10 appropriate claims office. The Commander, USARCS, will be noti-
UsC 2737. fied of all major incidents involving serious injury or death or those

(7) The FCCA (31 USC 3711-3719), as implemented by DODD in which non-Federal property damage exceeds $25,000.
7045.13; claims and demands by the Government of the United b. Geographic concepThe ACO in whose geographic area a
States, Act of June 10, 1921 (31 USC 71). claims incident occurs is primarily responsible for initiating investi-

(8) Advance Payments, 10 USC 2736. gation and processing of any claim filed in the absence of a formal

b. Specified foreign countrieResponsibility for the settlement transfer of responsibility (see section Il below). DOD and Army
of claims cognizable under the laws listed above has been assignedrganizations whose personnel are involved in the incident will
to military departments pursuant to DODD 5515.8, as supplementedcooperate with, and assist, the ACO, regardless of where the former
by executive agreement and other competent directives. may be located.

c. When claims responsibility has not been assighed.appro- c. ldentifying claims incidents.
priate unified and specified commander may, on an interim basis (1) Investigation is required when—
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(a) Property other than that belonging to the Government is dam-consult with USARCS to determine if that health care provider can
aged, lost, or destroyed by an act or omission of a Governmentbe considered an employee for purposes of coverage.
employee or a member of NATO forces stationed within the United 3. Employees of a NAF instrumentality (NAFI) if it is an instru-
States. mentality of the Unites States and thus a Federal agency. To deter-

(b) A civilian other than an employee of the U.S. Government is mine whether a NAFI is a “Federal agency,” consider both whether
injured or killed by an act or omission of a Government employee it is an integral part of the Army charged with an essential DA
or by a member of a NATO force stationed within the United operational function and also what degree of control and supervision
States. (This category includes patients injured during treatment byDA personnel exercise over it. Members or users, unlike employees

a health care provider's accident or substandard care.) of NAFs, are not considered Government employees; the same is
(c) A claim is filed. true of family child care providers (FCCP). However, claims arising
(d) A competent authority or another armed service or Federal Out Of the use of some NAF property or from the acts or omissions

agency requires investigation. of FCCPs may be payable from such funds under chapter 12 as a

(2) Investigation on the merits is not necessary if proper investi- matter of policy, even when the user is not acting within the scope
gation determines that a U.S. soldier or civilian employee was the©f €mployment and the claim is not otherwise cognizable under any
only party to sustain loss, damage, or injury from the incident and ©f the other authorities described in this regulation.

that such loss, damage, or injury occurred incident to service or (€) Prisoners of war and interned enemy aliens. _
within the scope of such party’s employment. () Civilian employees of the District of Columbia ARNG, in-

(3) When the damage or injury results directly or indirectly from cluding those paid under “service contracts” from District of Colum-

L I L bia funds.
combat, personnel may limit their investigation to the extent neces- e . . .
sary to é)etermine Whgther the combat %xception applies. (g) Civilians serving as ROTC instructors paid from Federal

o - - funds.
(4) Determining who is a Government employee is a matter of - .
Federal, not local, law. Categories of Government employees usu- () ARNG techfri|0|alr15Jemployeld ugd(leorLSS UZ;: 722(‘2 for cleiir;]s
ally accepted as tortfeasors under Federal law are— accruing on or after anuary 1969 ( 0-486, ugust 1968

(a) Military personnel (soldiers of the Army or other Services (82 Stat. 755)), unless performing duties solely in pursuit of a

. ) IR EL -~ mission for a State, commonwealth, territory or possession.
Where the Army EXercises smgle service Ju“Sd.'Ct'On on foreign (i) Persons acting in an official capacity for the DOD or DA
soil), who are serving on full-time active duty in a pay status

; . . ' either temporarily or permanently with or without compensation,
including soldiers: p y or p y p

. . . . . . including but not limited to the following:
1. Assigned to units performing active or inactive-duty.

- - o ; 1. Dollar-a-year personnel.
2. Serving as Reserve Officer Training Corps (ROTC) instructors 5 pembers of advisory committees, commissions, or boards.
(but not Junior ROTC instructors unless on active duty).

. : - 3. Volunteers serving in an official capacity in furtherance of the
3. Serving as Army National Guard (ARNG) instructors opysiness of the United States limited to those categories set forth in

advisors. o _ ) DA Pam 27-162, paragraph 2€7
4. On duty or training with other Federal agencies, for example: . Delegation of investigative responsibility.

the National Aeronautics and Space Administration, the Department (1) An ACO is authorized to carry out its investigative responsi_
of State, the Navy, the Air Force or DOD (Federal agencies otherpjjity as follows:

than_ the armed service to which the soldier is attached may also (a) Commanders and heads of Army and DOD units, activities,
provide a remedy). See DA Pam 27-162, paragraph 2-32. or components will appoint a commissioned, warrant, or noncom-
5. Assigned as students or ordered into training at a non-Federamissioned officer or a qualified civilian employee to investigate a
civilian educational institution, hospital, factory, or other industry claims incident in the manner set forth in DA Pam 27-162 and this
(excluding soldiers on excess leave or those for whom the trainingpublication. An ACO will direct such investigation to the extent
institution or organization has assumed liability by writtedeemed necessary.
agreement). (b) CPOs are responsible for investigating claims incidents aris-
6. Serving on full-time duty at nonappropriated fund (NAF)ng out of the activities and operations of their command or agency.
activities. An ACO may assign area jurisdiction to a CPO after coordination
7. Of the United States Army Reserve (USAR) and ARNG on with the appropriate commander to investigate claims incidents aris-
active duty under Title 10, USC. ing in the ACO’s designated geographic area. (See pafg 1-5
(b) Military personnel who are soldiers of Reserve Units (other (c) Claims incidents involving patients arising from treatment by
than members of the ARNG), including ROTC cadets who are & health care provider, as described in subpara@Hpi(2)
Reservists while they are at annual training, during periods of activeabove, in an Army medical treatment facility (MTF) will be investi-
duty and inactive-duty training. gated by a CJA, MCJA, or claims attorney rather than by a unit
(c) Military personnel who are soldiers of the ARNG while en- claims officer. . o . o
gaged in training or duty under 32 USC 316, 502, 503, 504, or 505  (2) An ACO will publish and distribute a claims directive to all
for claims arising on or after 29 December 1981 under the FederalPOD and Army installations and activities including active, Army
Tort Claims Act (FTCA), the Non-Scope Claims Act, or the Na- Reserve, and ARNG units as well as units located on the post at
tional Guard Claims Act (NGCA), unless performing duties in fur- Which the ACO is located. The directive will outline each installa-
therance of a mission for a State, Commonwealth, territory @n’s and activity’s claims responsibilities. It will institute a serious
possession. claims incident reporting system. DA Pam 27-162, figure 2-4, pres-
(d) Civilian officials and employees of both the DOD and DA €nts a model directive.
(there is no practical significance to the distinction between the

terms. offlmal and “employee”), including but not limited to the A command claims service is responsible for the investigation and
fOHOW'r.'g.' . . processing of claims incidents arising in its geographic area of
1. Civil service anq other full-time gmployees of both the DOD responsibility or by any foreign claims commission (FCC) it ap-
and DA who are paid from appropriated funds. points. This responsibility will be carried out by an ACO or a CPO
2. Persons providing direct health care services pursuant to perig the extent possible. A command claims service will publish a
sonal service contracts under 10 USC 1091 or where another persopjaims directive outlining the geographic areas of claims investiga-
exercised control over the health care provider's day-to-day practicetive responsibilities of each of its installations and activities, requir-

When the conduct of a health care provider performing servicesing each ACO or CPO to report all serious claims incidents directly
under a personal service contract is implicated in a claim, the CJAto the Commander, USARCS.

Medical Claims Judge Advocate (MCJA), or claims attorney should

2-3. Command claims service responsibility
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2-4. USARCS responsibility refusal to provide such documents may lead to dismissal of a subse-
USARCS exercises technical supervision over all claims offices, quent suit under the FTCA or denial of a claim under other chapters
providing guidance on specific cases throughout the claims processpf this regulation.

including the method of investigation. Where indicated, USARCS b. Receipt of a claim by another Federal agency does not toll the
may investigate a claims incident that normally falls within a com- SOL. Receipt of a U.S. Army claim by DOD, Navy, or Air Force
mand claims service’'s, an ACO’s, or a CPO’s jurisdictiorfloes toll the SOL.

USARCS typically acts through an area action officer (AAO) who is €. The guidelines set forth in Federal FTCA case law will apply
assigned as the primary point of contact with command claimsto other chapters of this regulation in determining whether a proper
services, ACOs or CPOs within a given geographic area. In areaslaim has been filed.

outside the United States and its commonwealths, territories and T .
possessions, where there is no command claims service or ACOz_lo' dentification of a proper claimant

: . ; P . The following are proper claimants:
USARCS is responsible for investigation and appointment of FCCs. a. Claims for property loss or damaga. claim may be pres-

ented by the owner of the property or by a duly authorized agent or
legal representative in the owner’'s name. As used in this regulation,
the term “owner” includes the following:

2-5. Release of information practices
USARCS, in conjunction with a command claims service, an ACO,

or a CPO may relea_s_e, with or without a request from the claimant (1) For real property.The mortgagor, mortgagee, executor, ad-
or attorney, unclassified attorney work product whenever such re-minisirator, or personal representative, if he or she may maintain a
lease may help settle the claim or avoid unnecessary litigation. (Seg5,se of action in the local courts involving a tort to the specific
para 1-18 of this publication.) DA Pam 27-162, paragraphs 1-10 a”dproperty, is a proper claimant. When notice of divided interests in
2-5, discusses other information release practices, includigg| property is received, the claim, if feasible, should be treated as
USARCS’ responsibilities as the initial denial authority. a single claim and a release from all interests must be obtained.

(2) For personal property.A claim may be presented by a
bailee, lessee, mortgagee, conditional vendor, or others holding title
for purposes of security only, unless specifically prohibited by the
) . applicable chapter. When notice of divided interests in personal
2-6. Procedures for accepting claims property is received, the claim, if feasible, should be treated as a
All ACOs and CPOs will institute procedures to ensure that poten-single claim and a release from all interests must be obtained.
tial claimants or attorneys speak to a CJA, claims attorney, investi-property loss is defined as loss of actual tangible property, not
gator, or examiner. On initial contact, claims personnel will render consequential damage resulting from such loss.
assistance, discuss all aspects of the potential claim, and determine b, Claims for personal injury or wrongful death.
what statutes or procedures apply. Assistance will be furnished to (1) For personal injury.A claim may be presented by the in-
the extent set forth in subparagraph t:1Bo advise claimants on  jured person or by a duly authorized agent or legal representative.
the correct remedy, claims personnel will familiarize themselves Personal injury claims deriving from the principal injury may be
with the remedies listed in DA Pam 27-162, chapter 2, section lll. presented by other parties. A claim may not be presented by “volun-

teers,” such as those who voluntarily pay damages on behalf of an
2-7. Review of administrative claims injured party. See subparagrag(B8) below.

a. A claim is a writing that contains a sum certain for each  (2) For wrongful deathA claim may be presented by the execu-
claimant, that is signed by each claimant or by an authorized repretor or administrator of the deceased’s estate, or by any person
sentative who must furnish written authority to sign on a claimants’ determined to be legally or beneficially entitled. The amount al-
behalf. The writing must contain enough information to permit in- lowed will be apportioned, to the extent practicable, among the
vestigation. The writing must be received not later than two yearsbeneficiaries in accordance with the law applicable to the incident.
from the date the claim accrues. A claim under the Foreign Claims €. By an agent or legal representativi.claimant's agent or
Act (FCA) may be presented orally to either the United States or thelegal representative who presents a claim will do so in the claim-
government of the foreign country in which the incident occurred, ant's name and sign the form in such a way that indicates the
within two years, provided that it is reduced to writing not later than agent's or legal representative’s title or capacity. When a claim is
three years from the date of accrual. A claim may be transmitted byPresented by an agent or legal representative—
facsimile or telegram. However, a copy of an original claim must be (1) It must contain written evidence of the agent’s or legal repre-
submitted as soon as possible. sentative’s authority to sign, such as a power of attorney, or

b. Normally, a claim will be presented on a Standard Form (SF) (2) It must refer to or cite the statute granting authority.

95 (Claim for Damage, Injury, or Death). When the claim is not d. Amount claimedNormally, a claim will include all damages

presented on an SF Form 95, the claimant will be requested tothat accrue by reason of the incident. Where a claimant has a claim

complete an SF Form 95 to ease investigation and processing. _for. property damage and persongl Injury -arising from the same
incident, the property damage claim may be paid, under certain

circumstances, prior to the payment of the personal injury claim.
See paragraph 2-53.

e. SubrogationA claim may be presented by the subrogee in his
or her own name if authorized by the law of the place where the

U T o incident giving rise to the claim occurred, under chapters 4 or 8
defects render the submission jurisdictionally deficient based on theonly. A lienholder is not a proper claimant and should be distin-

gefi.ni;ion indsybparggrap? %}a?abovz, the claimant or attornelylwill guished from a subrogee.
e informed In writing of the need to present a proper claim not ™ ¢ = cqneribytion or indemnityA claim may be filed for contribu-

Section ||
Filing and Receipt of Claims

2-8. Claims acknowledgment

Claims personnel will acknowledge all claims immediately upon
receipt, in writing, by telephone, or in person. A defective claim
will be acknowledged in writing, pointing out its defects. Where the

later than two years from the date of accrual.

2-9. Identification of a proper claim
a. A properly filed claim meeting the definition of “claim” in
subparagraph 2a7above tolls the two-year statute of limitations

tion or indemnification by the party who was held liable as a joint
tortfeasor. Such a claim is not perfected until payment has been
made by the claimant/joint tortfeasor.

Transfer or assignments.

g.
(1) Under the Antiassignment Act (31 USC 3727) and AR 37-1,

(SOL) even though the documents required to substantiate the claimy yransfer or assignment is null and void except where it occurs by

are not present, such as those listed on the back of an SF Form
or in the Attorney General’'s regulations implementing the FTCA,

28 CFR 14.1 et. seq. (See DA Pam 27-162, figure 4-2.) However,

eration of law or after a voucher for the payment has been issued.
The following are null and void:
(a) Every purported transfer or assignment of a claim against the
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United States, or any interest, in whole or in part, on a claim, claim. The claim will bear this number throughout the claims proc-

whether absolute or conditional; and ess. Upon transfer, a new number will not be assigned by the
(b) Every power of attorney or other purported authority to re- receiving office.
ceive payment for all or part of any such claim. c. The claim will be transferred if the claim incident arose in

(2) The Antiassignment Act was enacted to eliminate multiple another ACO’s geographic area; the receiving ACO will use the
payment of claims, to cause the United States to deal only withclaims number originally assigned. . .
original parties and to prevent persons of influence from purchasing d. NAF claims that relate to claims determined cognizable under
claims against the United States. chapt(_er 12 will _be marked with the symbol “NAF" immediately
(3) In general, this statute prohibits voluntary assignments of following the claimant's name, to preclude erroneous payment from
claims, with the exception of transfers or assignments made by@PPropriated funds (APF). This symbol will also be included in the
operation of law. The operation of law exception has been held toSubject line of all correspondence. _ _
apply to claims passing to assignees because of bankruptcy proceed- €: Upon receipt, copies of the clalms will be furnished as follows:
ings, assignments for the benefit of creditors, corporate liquidations, (1) To USARCS, if the amount claimed exceeds $25,000, or $50,
consolidations, or reorganizations, and where title passes by opera@00 per incident. .
tion of law to heirs or legatees. Subrogated claims that arise under a (2) To the appropriate. MTF Commander; MEDCOM, ATTN:
statute are not barred by the Antiassignment Act. For example, MCHO-CL-Q, 2050 North Road, Fort Sam Houston, Texas 78234-

subrogated workers’ compensation claims are cognizable when presf000; and Department of Legal Medicine, Armed Forces Institute of
ented by the insurer under chapters 4 or 8. Pathology (AFIP), 6803 Colesville Road, Metro Plaza, Suite 860,

(4) Subrogated claims that arise pursuant to contractual provi-SIil\./er Spring, Maryland 20910-9813, if it is a medical malpractice
claim.

sions may be paid to the subrogee if the legal basis for the sub- . .
o . (3) To HQ, Army Air Force Exchange Service (AAFES), ATTN:
rogated claim is recognized by State statute or case law, under onl Al P.O. Box 65048, Dallas, Texas 75265-6428, if the claim is

chapters 4 or 8. For example, an insurer that issues an insurancagainst AAFES
licy b b ted to the rights of a clai t wh i )
policy becomes subroga’sa o e NS o7 a claimant Who receives (4) To Army Central Insurance Fund, ATTN: CFSG-RM-I,

payment of a property damage claim. Generally, such subrogateckoom 1256, 2461 Eisenhower, Alexandria, Virginia 22331-0501, if

claims are authorized by State law and are therefore not barred b e X - ;
the Antiassignment Act. El:eclce;:;npgg;/oll\ées a NAFI, including a recreational user or FCCP.

B P, ecessans o deleine WMether_ 1. ACOs or CPOS wil fumish  copy of any medical or denal
y 9 ﬁlalpractice claim to the MTF or dental treatment facility com-

or subrogation contract held valid by State law. mander and advise the commander of all subsequent actions. The

h. Interdepartmental waiver rulNeither the U.S. Government o mmander will be assisted in his or her responsibility to complete
nor any of its instrumentalities are proper claimants due to thepp Form 2526 (Case Abstract).

interdepartmental waiver rule. This rule bars claims by any organi-

zation or activity of the Army, whether or not the organization or 2-13. Opening claims files

activity is funded with appropriated or nonappropriated funds. Cer- A claims file will be opened when—

tain Federal agencies are exempt from the interdepartmental waiver a. |Information that requires investigation under subparagraph 2-

rule, such as the Railroad Retirement Commission. See DA Pam 272y is received.

162, paragraph 2-82 b. Records or other documents are requested by a potential claim
i. States are excludedtf. a State, U.S. commonwealth, territory, ant or legal representative.

or the District of Columbia maintains a unit to which ARNG per- c. A claim is filed.

sonnel causing the injury or damage are assigned, such Governmen-

tal entity is not a proper claimant for loss or damage to its property.2—-14. Arrangement of file

A unit of local government other than a State, commonwealth, or All claim files will be maintained in a standard order. When docu-

territory is a proper claimant. ments exceed one-half inch in thickness, claims office personnel
j. Government tortfeasord soldier or U.S. Government civil- will use a six-sided folder in the manner set forth in DA Pam 27-

ian employee who damages his or her personal property whilel62, paragraph 2-14.

acting within the scope of employment is not a proper claimant for

damage to that property.

2-15. Mirror file system

When an ACO or a CPO receives a claim stating amounts within
USARCS’ monetary jurisdiction or meeting one of the criteria set
forth in 28 CFR 14.6 requiring Department of Justice (DOJ) review,
Hiey should label each document in the claim file with the assigned
claim number and furnish a duplicate claim file to USARCS’ AAO.
At least once weekly, all additional documents received will be
labeled with the assigned claim number and a copy forwarded to
USARCS’ AAO. This allows for continuous monitoring and discus-
sion between the ACO or CPO and the USARCS AAO, and results
in earlier disposition.

2-11. Amendment of claim

A claim may be amended at any time prior to final agency action.
The extent and nature of acceptable amendments are discussed
DA Pam 27-162, paragraph 2-11.

Section Il
Processing of Claims

2-12. Action upon receipt of claim
a. A properly filed claim stops the running of the SOL when it is 2_16. Transfer of claims

received by any organization or activity of the DOD or the U.S. cjaims filed with the wrong Federal agency will be immediately
Armed Services. Placing a claim in the mail does not constitute yransferred to the proper agency together with notice of same to the
filing. The first Army claims office that receives the claim will date, cjaimant or legal representative. Where multiple Federal agencies
time stamp, and initial the claim as of the date the claim was gre jnvolved, other agencies will be contacted and a lead agency
initially received “on post,” not by the claims office. If initially  estaplished to take all actions on the claim. Where the DA is the
received close to the SOL’s expiration date by an organization Orjead agency, any final action will include other agencies. Similarly,
a_ctlvny that does not_ have a claims office, clalr_ns perso_nnel will where another agency is the lead agency, that agency will be re-
discover and record in the file the date of original receipt. quested to include DA in any final action. Such inclusion will
b. The ACO or CPO that first receives the claim will enter the prevent multiple dates for filing suit or appeal.
claim in both the database and claims journal, and number the
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2-17. Use of small claims procedures obtained from the claimant and others, particularly where the claim-
Small claims procedures are authorized for use whenever a claimant is a former U.S. service member or a U.S. citizen residing in a
may be settled for $2,500 or less. These procedures are designed foreign country.

save processing time and eliminate the need for most of the docu- b. Tort claims will be processed by the armed service that exer-
mentation otherwise required. These procedures are described in DAises single-service responsibility. When requested, the Commander,

Pam 27-162, paragraphs 2-17 and 2-42. USARCS, may furnish a Judge Advocate or civilian attorney to
serve as a Foreign Claims Commission (FCC) for another Service.
2-18. Determination of correct statute See chapter 10.

a. When Congress enacted the various claims statutes, it intended
to allow Federal agencies to settle meritorious claims. A claim must2-21. The Army National Guard Claims Act.
be considered under other statutes in this regulation unless one a. Claims attributed to the acts or omissions of ARNG personnel
particular statute precludes the use of other statutes, whether thé# the course of employment fall into the categories set forth in
claim is filed on DD Form 1842 (Claim for Loss of or Damage to chapter 6 of this publication.
Personal Property Incident to Service) or SF Form 95. Prior to b. An ACO will establish with a State claims office routine
denial of a chapter 11 claim, consider whether it may fit within the procedures for the disposition of claims, designed to ensure that the
scope of chapters 3 or 4 and, especially where indicated, questiodnited States and State authorities do not issue conflicting instruc-
the claimant to determine whether the claim sounds in tort. tions for processing claims. (See DA Pam 27-162, figure 2-51, for a
b. Certain remedies exclude all others: list of State claims offices). The procedures will require personnel to
(1) The Court of Federal Claims has exclusive jurisdiction over advise the claimant of any remedy against the State or its insurer.
U.S. Constitution Fifth Amendment takings, express or implied gov- (1) Where the claim arises out of the act or omission of a mem-
ernmental contractual losses, intangible property losses and damag@er of the ARNG or a person employgd ungier 32 USC 709, it must
to oyster beds caused by dredging or other operations in conjunctio?® determined whether the employee is acting on behalf of the State
with river or harbor improvements. Claims of this nature for $10, O the United States. For example: an ARNG pilot employed under

000 or less may be filed in a U.S. District Court. However, there is S€ction 709 may be flying on a State mission, Federal mission, or
no administrative remedy. both, on the same trip. This determination will control the disposi-

g tion of the claim. If agreement with the concerned State cannot be

(2) The FTCA preempts all other tort remedies in the Unite hed and the claim is otherwi ble eff b d
States, its commonwealths, territories and possessions. However, f¢ached and the claim is otherwise payable, efforts may be made to

does not preclude the use of the Military Claims Act (MCA) for enter into a sharing agreement with the State concerned. The follow-
claims arising out of noncombat activities or brought by soldiers for ing procedures are required in the event there is a remedy against

incident-to-service property losses sustained within the Unit@g State and the State reques to pay or the State. maintains insur-
States. ance coverage and the claimant has filed an administrative claim

(3) Admiralty and maritime jurisdiction is an exclusive jurisdic- against the United States. First, forward the file and the tort claim

tion within the United States and its territorial waters. Hence, the memorandum, including information on the status of any judicial or

various maritime statutes are exclusive of other remedies Outsioleadministrative action the claimant has taken against the State or its
] e : : insurer to the Commander, USARCS. Upon receipt, the Command-
the United States, a maritime claim may be processed under th

- o r, USARCS, will determine whether to require the claimant to
MC.A or FCA with permission of the _C_:ommand_er, USARCS. The xhaust his or her remedy against the State or its insurer or whether
claimant may use the Army Maritime Claims Settlement A(f

. . ) L . e claim against the United States can be settled without requiring
(AMCSA) as an option. Suit may be filed under the Suits in Admi- : :
ralty Act (SIAA) or Public Vessels Acts (PVA) without first filing such exhaustion. If the Commander, USARCS, decides to follow the

.\ . ; 7 ) I latter course of action, he or she will also determine whether to
an administrative claim, except where administrative filing is re-

. ) X -~ obtain an assignment of the claim against the State or its insurer and
Sﬂgﬁgaggr:he Admiralty Extension Act (AEA). See chapter 8 of this nether to initiate recovery action to obtain contribution or indem-

. . nification. The State or its insurer will be given appropriate notifica-
c. Rules regarding the procedures used under various statutes argyn in accordance with State law.

set forth in DA Pam 27-162, paragraph 2-18. (2) If an administrative claim remedy exists under State law or

219, S fE A lai the State maintains liability insurance, the Commander, USARCS,
= t_atus of orces greement claims . L or an ACO acting upon the Commander, USARCS’ approval, may

a. Claims arising out of the performance of official duties in @ gnter into a sharing agreement covering payment of future claims.
foreign country where the United States is the sending State must befhe purpose of such an agreement is to determine in advance

filed and processed under a SOFA, provided that the claimant is §ypether the State or the DA is responsible for processing a claim—
proper party claimant under the SOFA. DA Pam 27-162, paragraphgig the claim arise from a Federal or State mission? — to expedite

2-19 sets forth the rules applicable in particular countries. A SOFA payment in meritorious claims and to preclude double recovery by a
provides an exclusive remedy subject to waiver as set forth inggimant.

subparagraph 3a48) of this regulation.

b. Single-service jurisdiction is established for all foreign coun- 2-22. Third-party claims involving an independent
tries in which a SOFA is in effect and for certain other countries. A contractor
list of these countries appears at DA Pam 27-162, figure 7-3. Claims a. Upon receipt, all claims will be examined to determine
will be processed by the Service exercising single-service responsiwhether a contractor of the United States is the tortfeasor. If so, the
bility. In the United States, USARCS is the receiving State office claimant or legal representative will be notified of the name and
and all SOFA claims should be forwarded immediately to USARCS address of the contractor and further advised that the United States
for action. Appropriate investigation under chapter 2 procedures isis not responsible for the acts or omissions of an independent con-

required of an ACO or a CPO under USARCS’ direction. tractor. This will be done prior to any determination as to the
contractor’'s degree of culpability as compared to that of the United
2-20. The Foreign Claims Act States.

a. Claims by foreign inhabitants, arising in a foreign country, b, If, upon investigation, the damage is considered to be prima-
which are not cognizable under a SOFA, fall exclusively under therily due to the contractor’'s fault or negligence, the claim will be
FCA. The determination as to whether a claimant is a foreign referred to the contractor or the contractor's insurance carrier for
inhabitant is governed by the rules set out in chapters 3 and 10. Irsettlement and the claimant will be so advised.
case of doubt, this determination must be based on information
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2-23. Claims for injury or death of contractor employees determination as to whether the United States assumed responsibil-
Upon receipt of a claim for injury or death of a contractor employ- ity for safeguarding the property. If it is found that the Government
ee, a copy of the portions of the contract applicable to claims anddid assume responsibility, the contracting officer should determine
workers’ compensation will be obtained, either through the contract- whether the claim is payable under the contract. If responsibility
ing office or from the contractor. Claims personnel must find out the was not assumed, process the claim under this regulation.

status of any claim for workers’ compensation benefits as well as

whether the United States paid the premiums. The goal is to involve2—30. Claims arising out of gratuitous use of DOD or

the contractor in any settlement where indicated in the manner sefArmy installations, vehicles or equipment _
forth in DA Pam 27-162, paragraphs 2-23 and 2-82. a. Before the commencement of any event that involves the use

of DOD or Army land, vehicles, equipment or Army personnel for
2-24. Maritime claims community activities, the Command involved should be advised to

Upon receipt, maritime claims will be identified as such and the first determine and weigh the risk to potential third-party claimants
claimant placed on written notice that all action must be completedagainst the benefits to the DOD or the Army. Where such risk is
not later than two years from the date of accrual. See chapter 8 ofXcessive, try to obtain an agreement from the sponsoring civilian
this regulation and DA Pam 27-162, paragraph 2-24. In case oforganization holding the Army harmless. When feasible, third-party
doubt as to whether the U.S. maritime jurisdiction has been invoked,liability insurance may be required from the sponsor and the United

immediate inquiry will be made of the appropriate AAO aPtates added to the policy as a third-party insured. .
USARCS. b. When Army equipment and personnel are used for debris re-

moval relief pursuant to the Federal Disaster Relief Act, 42 USC
2-25. Postal and UPS claims 5173, the State is required to assume responsibility for third-party
a. Claims by the U.S. Postal Service (USPS) for funds and stockclaims. The senior judge advocate for a task force engaged in such
are processed entirely by USARCS with assistance from the Mili- relief should obtain an agreement requiring the State to hold the
tary Postal Service Agency. Army harmless.
b. Claims for loss of registered and insured mail are processed by . .
the ACO or CPO having jurisdiction over the particular Army post 2-51. Environmental claims

office under chapter 3. DA Pam 27-162, paragraphs 2-25 and 2-53C1aims for property damage, personal injury, or death based on
outlines the procedures concerning suéh claims tontamination by toxic substances found in the air or the ground

c. Claims for loss of, or damage to, parcels delivered by United QUSt bl_e_t_cogrdlngtedt with tdhethEn\I/:_lror)mentaI tL?Vyl' Dt|V|5é0n OL th?
Parcel Service (UPS) are the responsibility of UPS. See DA PamDrOrTjJy CII 194 |(;n enter laln. ? nvironmenta: (;rs ra?c 0
27-162, paragraph 2-25 . Claims for personal injury from contamination frequently arise

at an area that is the subject of claims for cleanup of the contamina-
tion site. The cleanup claims involve other Army agencies, use of
separate funds, and prolonged investigation. Administrative settle-
ment is not usually feasible because settlement of personal injury
claims must cover all damages, including property damage.

2-26. Blast damage claims

After completing an investigation and prior to final action, all blast

damage claims resulting from Army firing and demolition activities

must be forwarded to the Commander, USARCS, for technical re-
view. The sole exception to this rule is when a similar claim citing 5_35 Rajated remedies

the same time, place and type of damage, as one which has already, Aco or a CPO routinely receives claims or inquiries about
received technical review is filed. See DA Pam 27-162, paragraphsg|aims that clearly are not cognizable under this regulation. It is the
2-26 and 2-46 through 2-49, for methods of processing. DA'’s policy that every effort be made to discover another remedy
and inform the inquirer as to its nature. Claims personnel will
familiarize themselves with the remedies set forth in DA Pam 27-
162, paragraph 2-32, to carry out this policy. If no appropriate
remedy can be discovered, forward the file to the Commander,
USARCS, with recommendations.

2-27. Privately owned vehicle claims

Third party tort claims arising within the United States from a
soldier's use of a privately owned vehicle (POV) while allegedly
within the scope of employment must be forwarded to the Com-
mander, USARCS, for review and consultation before final action.
The claim will be investigated and a copy of the soldier's POV ggction v

insurance policy will be obtained prior to forwarding. When the tort Investigative Methods and Techniques
claim arises in a foreign country, follow the provisions of Chapter
10. 2-33. Importance of the claims investigation

) Prompt and thorough investigation will be conducted on all potential
2-28. Real estate claims _ _ ~and actual claims against the Government. Evidence developed dur-
Claims for rent, damage, or other payments involving the acquisi-ing an investigation provides the basis for every subsequent step in
tion, use, possession or disposition of real property or intereststhe administrative settlement of a claim or in the defense of a
therein, are generally payable under AR 405-15. These claims argawsuit. Claims personnel must gather and record adverse as well as
handled by the Real Estate Claims Office in the appropriate USACEfavorable information. The CJA, claims attorney or unit claims
District or a special office created for a deployment. Directorate of officer must preserve their legal and factual findings.

Real Estate, Office of the Chief of Engineers, has supervisory au-

thority. Claims for damage to real property and incidental personal2-34. Elements of the investigation

property, but not for rent (for example, claims arising during a a. The investigation is conducted to ascertain the facts of an
maneuver or deployment) may be payable under chapters 3 or 10incident. Which facts are relevant often will depend on the law and
However, priority should be given to the use of AR 405-15 as it is regulations applicable to the conduct of the parties involved but,
more flexible and expeditious. See DA Pam 27-162, paragraphs 2generally, the investigation should develop definitive answers to

28 and 3-3, for methods and procedures.

2-29. Claims by contractors for loss or damage to their
property located on DOD or Army installations or
activities

such questions as “When?” “Where?” “Who?” “What?” and
“How?" Typically, the time, place, persons, and circumstances in-

volved in an incident may be established by a simple report, but its
cause and the resulting damage may require extensive effort to
obtain all the pertinent facts.

Claims by contractors for property loss or damage are not payable b. The object of the investigation is to gather, with the least
unless the property is damaged by an in-scope act or is the subjegiossible delay, the best available evidence without accumulating

of a bailment. Refer such claims to the contracting officer for a
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often an excellent source of such information and should be con-regard to tort claims against the United States under other chapters,

tacted early in the investigation. with certain exceptions noted within the individual chapters or par-
c. The elements common to most investigations are detailed inticular tort statutes.

DA Pam 27-162, paragraphs 2-34 and 2-35. c. Interpretation will be made in accordance with FTCA case law

and also maritime case law where applicable. Additionally, a non-

2-35. Conducting the investigation combat activity can furnish the basis for a claim under chapters 3, 6

a. A properly filed claim must contain enough information to and 10.
permit investigation. For example, if the claim does not specify the d. Federal, not State or local, law applies to a determination as to
date, location or details of every incident complained of, the claim- who is a Federal employee or a member of the Armed Forces.
ant or legal representative should be required to furnish tbeder all chapters, the designation “Federal employee” excludes a
information. contractor of the United States. See 28 USC 2671. Apply FTCA
b. Request the claimant or legal representative to specify a theorycase law in making a determination.
of liability. However, the investigation should not be limited to the e. Federal, not State or local, law applies to an interpretation of
theories specified, particularly where the claimant is unrepresentedthe SOL under all chapters. Minority or incompetence does not toll
All logical theories should be investigated. the SOL. Case law developed under the FTCA will be used in
c. The methods and techniques for investigating specific catego-interpreting SOL questions.
ries of claims are set forth in DA Pam 27-162, paragraphs 2-37
through 2-63. The investigation of medical malpractice clai
should be conducted by a CJA or claims attorney, using a medical
claims investigator.

=39. Threshold exclusions

e exclusions to liability set forth below are also discussed in DA
Pam 27-162, paragraph 2-66.

a. A claim for violation of the Federal Constitution does not
2-36. Consultants and appraisers constitute a State tort and is not cognizable under any chapter. A

a. ACOs or CPOs will budget operation and maintenance (O&M) Constitu_ti(_)nal claim Wil! be scrutinized in order to determine
funds for the costs of hiring property appraisers, expert consultants""he.ther it is totally or partlally payable as a State tort. For example,
to furnish opinions, and medical specialists to conduct independent Fifth Amendment taking may be payable in an altered form as a
medical examinations (IME). Where the cost exceeds $750 or localf®@! €staté claim. See paragraph 2-28.

funds are exhausted, a request for funding should be directed to the b'.A member of the Armed Forces’ cIai.m arising incider_n to
Commander, USARCS, with appropriate justification. Service is not payable under any chapter; however, a claim for

b. Where the claim arises from treatment at an Army MTF, the property loss or damage may be payable under chapter 11 or, if not,

MEDDAC commander should be requested to fund the cost of anunder chapters 3 or 6. Derivative claims and claims for indemnity
independent consultant’'s opinion or an IME. are also excluded.

c. The use of outside consultants and appraisers should be Iimite% ¢. A Federal employee’s personal injury or wrongiul death claim
to claims in which liability or damages cannot be determined other- ayable under the Federal Employees Compensation Act (FECA) or

wise and in which the use of such sources is economically feasiblethe Longshore and Harbor Workers Compensation Act (LSHWCA)

. oS . is not payable under any chapter. Derivative claims are also ex-
for instance, where property damage is high in amount and not pay y P

determinable b G i . h th tent luded but a claim for indemnity may be payable under certain
eterminable by a tovernment appraiser or where the exient Olgircmstances. A Federal employee’s claim for an incident-to-serv-
personal injury is serious and a Government IME is neither availa-

X ; - : ice property loss or damage may be payable under chapter 11 or, if
ble nor acceptable to a claimant. Authority exists to examine apq:  under chapters 3, 4, 6, 8 or 10.
claimant at an MTF under AR 40-3, but prior to such an examina- 4 The exclusions listed below are found at 28 USC 2680 and

tion, ensure that the necessary specialists are available and a promebmy to chapters 3, 4, 6 and 8 except as noted therein, and not to
written report may be obtained. chapters 5 or 10. A claim is not payable if it—

d. Either an IME or an expert opinion is procured by means of a (1) |s based upon an act or omission of an employee of the U.S.
personal services contract under the Federal Acquisition Regulationgovernment, exercising due care, in the execution of a statute or
(FAR), Part 37, 48 CFR 37.000 et seq., through the local contractingregulation, whether or not such statute or regulation is valid. This
office. The contract must be in effect prior to commencement of the exclusion does not apply to a noncombat activity claim.
records review. Payment is authorized only upon receipt of a written  (2) |s based upon the exercise or performance or the failure to
report responsive to the questions asked by the CJA or claimsexercise or perform a discretionary function or duty on the part of a
attorney. The circumstances and methods of obtaining a report argederal agency or an employee of the Government, whether or not

discussed in DA Pam 27-162, paragraph 2-36. the discretion is abused. This exclusion does not apply to a noncom-
. . bat activity claim.
2-37. Claims memorandum of opinion (3) Arises out of the loss, miscarriage, or negligent transmission

Upon completion of the investigation, the ACO or CPO will prepare of |etters or postal matters. This exclusion is not applicable to

a memorandum of opinion in the format prescribed at DA Pam 27- raqistered or certified mail claims under Chapter 3. See paragraph 2-
162, paragraph 2-64, when a claim is forwarded to USARCS for og),

action. This requirement can be waived by the USARCS AAO.  (4) Arises in respect of the assessment or collection of any tax or
) customs duty, or the detention of any goods or merchandise by any
Section V o customs or other law enforcement officer. See 28 USC 2680(c).
Determination of Liability (5) Is cognizable under the Suits in Admiralty Act (46 USC
9-38. General 7802-752), the Public Vessels Act (46 USC 781-790), or the Admi-

ralty Extension Act (46 USC 740). This exclusion does not apply to
a. Under the FTCA, the United States is liable in the same chz)ters 3, 6, 8, o(r 10. ) PRY

manner and to the same extent as a private individual under like (6) Arises out of an act or omission of any Federal employee in

circumstances in accordance with the law of the place where the achqyminjstering the provisions of the Trading with the Enemy Act, 50
or omission giving rise to the tort occurred (28 USC 2673 and gc App. 1-44.

2674). This means that liability must rest on the existence of a tort (7) Is for damage caused by the imposition or establishment of a

cognizable under State law, hereinafter referred to as a State tort. Ayyarantine by the United States.

finding of State tort liability requires the Iitigatin_g attorney to prove (8) Avrises out of assault, battery, false imprisonment, false arrest,

the elements of duty, breach of duty, causation, and damages agmgajicious prosecution, abuse of process, libel, slander, misrepresen-

interpreted by Federal case law. . . _tation, deceit or interference with contract rights, except for acts or
b. The foregoing principles and requirements will be followed in  omissions of investigative or law enforcement officers of the U.S.
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Government with regard to assault, battery, false imprisonment,2—-41. Applicable law

false arrest, abuse of process or malicious prosecution. This exclu- a. The Federal Tort Claims Acthe whole law of the place
sion also does not apply to a health care provider as defined in 10vhere the incident giving rise to the claim occurred, including
USC 1089 and paragraph 3-8 of this regulation, under the conditionschoice of law rules, is applicable. Therefore, the law of the place of

listed therein, or to chapter 10 claims. injury or death does not necessarily apply. Where there is a conflict
(9) Arises from the fiscal operations of the U.S. Department of between local law and an express provision of the FTCA, the latter
Treasury or from the regulation of the monetary system. governs.
(10) Arises out of the combatant activities of U.S. military or ~ b. The Military Claims Act or National Guard Claims ABee
naval forces, or the Coast Guard during time of war. chapters 3 and 6. The law set forth in paragraph 3-8 applies only to
(11) Arises in a foreign country. This exclusion does not apply to claims accruing on or after 1 September 1995. The law of the place
chapters 3, 5, 6, 8, or 10. of the incident giving rise to the claim will apply to claims arising

(12) Avrises from the activities of the Tennessee Valley Authority. in the United States, its commonwealths, territories and possessions
(13) Arises from the activities of the Panama Canal Commission. Prior to 1 September 1995. The general principles of U.S. tort law

See 28 USC 2680(n). will apply to property damage or loss claims arising outside the
(14) Arises from the activities of a Federal land bank, a FederalUnited States prior to 1 September 1995. Established principles of

intermediate credit bank, or a bank for cooperatives. gengral maritime law will apply to injury or death claims arising
e. Other exclusions. A claim is not payable if it— outside the United States prior to 1 September 1995 Mdeagne

(1) Is for personal injury or death of any contract employee for V- United States Lines, 1nc398 U.S. 375 (1970) and Federal case

whom benefits are provided under any workers’ compensation law,/@W- Where general maritime law provides no guidance, the general
if the provisions of the workers’ compensation insurance apEnciples of U.S. tort law will apply. Punitive or exemplary dam-

retrospective and charge an allowable expense to a cost-t?ﬁ%s' including damages considered punitive in nature under 28
contract. SC 2674, are not payable in MCA claims arising prior to 1

(2) Arises from damage caused by flood or flood waters associ-S€Ptember 1997.

ated with the construction or operation of a USACE flood control _ G- The Foreign Claims AcBee chapter 10 of this regulation.
project, 33 USC 702(c). The law of the place of occurrence applies to the resolution of

(3) Is for damage to, or loss of, property of a State, common- claims. However, the law of damages set forth in paragraph 3-5 will

. Lo . ide.
wealth, territory, or the District of Columbia caused by ARNG serve as a gul . . ..
personnel, engaged in training or duty under 32 USC 316, 502, 503, d: The Army Maritime Claims Settlement AWfaritime law

504, or 505, who are assigned to a unit maintained by that State2PPlies.
e. Damages not payabléinder all chapters, property loss or

commonwealth, territory, or the District of Columbia. damage refers to actual tangible property. Accordingly, consequen
4) Is for damage to, or loss of, property or for personal injury or . . h o . i ’ - )
“) 9 property b jury tial damages, including, but not limited to bail, interest (prejudg-

death arising out of debris removal by a Federal agency or em- " i . ¢ i t ble. Costs of
ployee in carrying out the provisions of the Federal Disaster Relief €Nt Or otherwise), or court costs are not payable. Costs o
preparing, filing, and pursuing a claim, including expert witness

Act, 42 USC 5173. ; i ble. Th t of itive d that i
(5) Arises from activities that present a nonjusticiable political ees, are not payable. 1he payment of puniive damages, that Is,
question. dz_images IQI ad_dltlon ;qb%egeral and special damages that are other-
; . . . . wise payable, is prohibited.
(6) Arises from the administration of a vaccine unless the condi f. Source of attorney’s feettorney’s fees are taken from the

tr:gcz Iésetgg 'rr;etth e4l£| aﬂg%alg\égggﬂf algjdurZ/zCSrsngegggg(;r_lzi’rogram settlement amount and not added thereto. They may not exceed 20
! ’ r;P&rcent of the settlement amount under any chapter.

(7) Arises from inaccurate charting by the Defense Mappi
Agency, 10 USC 2798. 2-42. Collateral source rule
Where permitted by applicable State or maritime law, damages
recovered from collateral sources are payable under chapters 4 and
8, but not under chapters 3, 5, 6, and 10.

2-40. Threshold issues
These jurisdictional issues are discussed in DA Pam 27-162, para:
graph 2-67.

a. Statute of limitationsTo be payable, a claim under any 2 43 Subrogation
chapter must be filed no later than two years from the date ofSybrogation is the substitution of one person in place of another
accrual as determined by Federal law. The accrual date is the dat@ith regard to a claim, demand or right. It should not be confused
on which the claimant is aware of the injury and its cause. Thewith a lien, which is an obligation of the claimant. Applicable State
claimant is not required to know of the negligent or wrongful nature |aw should be researched to determine the distinction between sub-
of the act or omission giving rise to the claim. The date of filing is rogation and a lien. Subrogation claims are payable under chapters 4
the date of receipt by the appropriate Federal agency, not the date afnd 8, but not under chapters 3, 5, 6, or 10.
mailing.

b. U.S. employee requiremeiib be payable, a claim under any Section VII
chapter except chapter 12, section Il, must be based on the acts @valuation
omissions of a member of the Armed Forces or a Federal civilianSee discussion at DA Pam 27-162, paragraphs 2-77 through 2-80.
employee. This does not include a contractor of the United States.
Apply Federal case law for interpretation. 2-44. General rules and guidelines

c. Scope of employment requiremeho. be payable, a claim a. Before claims personnel evaluate a claim:
must be based on acts or omissions of a member of the Armed (1) A claimant or claimant's legal representative will be fur-
Forces or a Federal employee acting within the scope or employ-nished the opportunity to substantiate the claim by providing essen-
ment, except for chapters 5, 10, or 12, section Il. A claim arising tial documentary evidence according to the claim’s nature including,
from noncombat activities must be based on the armed service’sout not instead of, the following: medical records and reports, wit-

official activities. ness statements, itemized bills and paid receipts, estimates, Federal
tax returns, W-2 forms or similar proof of loss of earnings, photo-
Section VI graphs, and reports of appraisals or investigation. If necessary, re-
Determination of Damages quest, through the legal representative, permission to interview the
Refer to DA Pam 27-162, paragraphs 2-69 through 2-76, for cover-claimant, the claimant's family, proposed witnesses and treating
age of all aspects of damages. health care providers (HCP). In a professional negligence claim, the

claimant will submit an expert opinion when requested.
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(2) When the claimant or the legal representative fails to respondSection VI
in a timely manner to informal demands for documentary evidence Negotiations
or interviews, make a written request. Such written request provides
notice to the claimant that failure to provide substantiating evidence2—47. Purpose and extent . .
will result in an evaluation of the claim based only on information It is DA policy to settle meritorious claims promptly and fairly
currently in the file. When, despite the Government's request, therethrough direct negotiation at the lowest possible level. The Army’s

is insufficient information in the file to permit evaluation, the claim Negotiator should not admit liability as such is not necessary. How-
will be denied for failure to document it. ever, the settlement should reflect diminished value where contribu-

(3) If, in exchange for complying with the Government’s request tory _negllgence or other value-_Q|m|n_|sh|ng factors exist. The
for the foregoing information, the claimant or the legal representa- negotiator should be thoroughly familiar with all aspects of the case,
. 2T ! ' . including the claimant’s background, the key witnesses, the antici-
tive requests similar information from the file, the claimant may be

ided b inf i dd tat . | bl d ated testimony and the appearance of the scene, if any. There is no
phrov:: ed sulchrll orm? gn'lar; ogumenFangr; asAl(sjdr_e_ easl? € unke ubstitute for the claims negotiator's personal study of, and partici-
the Federal Rules of Civil Procedure (FRCP). itionally, work haiion in, the case before settlement negotiations begin.
product may be released if such release will help settle the claim.

b. An evaluation should be viewed from the claimant’s perspec- 2-48. Who should negotiate
tive. In other words, before denying a claim, first determine whether An AAO or, when delegated additional authority, an ACO or a
there is any reasonable basis for compromise. Certain jurisdictionalCPO, has authority to settle claims in an amount exceeding the
issues and statutory bases may not be open for compromise. Themonetary authority delegated by regulation. It is DA policy to dele-
incident to service and Federal Employees Compensation Act exclu-gate USARCS authority, on a case-by-case basis, to an ACO or a
sions are rarely subject to compromise, whereas the SOL is mor€CPO possessing the appropriate ability and experience. Only an
subject to compromise. Factual and legal disputes are coaiforney should negotiate with a claimant’s attorney. Negotiations
promisable, frequently providing a basis for limiting damages, not With unrepresented claimants may be conducted by a nonattorney.
necessarily grounds for denial. Where a precise issue of dispute is )
identified and is otherwise unresolvable, mediation by a disinter- 2-49. What should be compromised )
ested qualified person, such as a Federal judge, should be obtainggractically any claim, regardiess of amount, may be subject to

upon agreement with the claimant or the claimant’s legal representaCCmMPromise through direct negotiation. A CJA or claims attorney

tive. Contributory negligence has given way to comparative negli- should develop expertise in assessing liability and damages, includ-
gence in most United States jurisdictions. In most foreign countries,"d Small property damage claims.
comparative negligence is the rule of law. 2-50. How to negotiate

¢. DA policy seeks to compromise claims in a manner that repre- cjaims within USARCS’ monetary authority should be negotiated in
sents a fair and equitable result to both the claimant and the Unitedherson, at least initially. If telephonic negotiations are conducted,
States. This policy does not extend to frivolous claims or claims they should be memorialized with a written record furnished to the
Iacking factual or Iegal merit. A claim should not be settled solely claimant. Avoid using Correspondence as the sole means of commu-
to avoid further processing time and expense. All claims, regardlessnicating an offer. However, when corresponding, break down any
of amount, should be evaluated. Congress imposed no minimumoffer by elements of recoverable damage and explain any dimin-
limit on payable claims nor did it intend that small nonmeritorious ished evaluation due to contributory negligence or other value-

claims be paid. diminishing factors. An offer should not be increased in the absence
of a reasonable counter-offer. At the commencement of negotia-
2-45. Joint tortfeasors tions, ensure that the claimant’s attorney has obtained authority

When joint tortfeasors are liable, it is DA policy to pay only the fair from the claimant to settle and that any offer made will be passed
share of a claim attributable to the fault of the United States ratheron to the claimant.

than pay the claim in full and then bring suit against the joint . .

tortfeasor for contribution. If payment from a joint tortfeasor is not 2_51' Settlement negotiations with unrepresented

forthcoming after the CJA’s demand, the United States should settleﬂﬁ“?sargits of the applicable law and procedure. except the amount
for its fair share, provided the claimant is willing to hold the United o bepclaimed shozllod be explained F:o both ,otentigl and actual
States harmless. Where a joint tortfeasor’'s liability greatly out- ' P P

. . . claimants. The negotiator will ensure that the claimant is aware of
We'ghs that of the Un't.Ed States, the claim should be _referre(_j to thE{Nhether the negotiator is an attorney or a nonattorney, and that the
joint tortfeasor for action. See paragraph 2-22 of this publication

negotiator represents the United States. As to claims within

and DA Pam 27-162, paragraph 2-79. US?ARCS’ mongtary authority, the chronology and details of negoti-
ations should be memorialized with a written record furnished to the
2-46. Structured settlements claimant. The claimant should understand that it is not necessary to

a. Under chapter 4, future periodic payments of damages, includ-hire an attorney, but when an attorney is needed, the negotiator
ing grants or trusts, are not mandatory but they are encouragedshould recommend hiring one.
Under other chapters, the Commander, USARCS, may require such
a mode of settlement when— Section IX

(1) It is necessary to ensure adequate care and compensation féettlement Procedures
a minor or other incompetent claimant or unemployed survivor over
a period of years.

(2) A medical trust is necessary to ensure the long-term availabil-

2-52. Settlement or approval authority
“Settlement authority” means the authority to approve, deny or
ity of funds for anticipated future medical care, the cost of which is make a final offer on a claim, subject to any limitations set forth in
difficult to_predict ' the _chapter ynder v_vhlch se_ttlement is made. Elt_her a final offer or a
i : . denial constitutes final action. “Approval authority” means the au-
(3) The injured party’s life expectancy cannot be reasonably de-thority to pay a claim in full or in part, provided the claimant

termined or is likely to be shortened. _ _ agrees. Each chapter of this regulation contains a paragraph delegat-
b. It is the policy of the Department of Justice never to discuss ing settlement and approval authority. DA Pam 27-162, paragraph
the tax-free nature of a structured settlement. 2-85, outlines how various offices use delegated authority.
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2-53. Splitting property damage and personal injury investigated and forwarded for final action, without recommenda-
claims tion, to the next higher settlement authority (in an overseas area, this
When both property damage and personal injury arise from the saméncludes a command claims service) or to USARCS.

incident, the property damage claim may be paid to either the

claimant or, under chapters 4 or 8, the insurer and the same claimarf—26- VSV?]ttIement _agdreements

may receive a subsequent payment for personal injury. Only under a. en req’uwe : . )
chapters 4 or 8 may the insurer receive subsequent payment for (1) A claimant's acceptance of an award constitutes full and f'r.'al
subrogated medical bills and lost earnings when the personal injuryg(i;ttlggn gﬂtd igdexée,g;:eg f ei@ép?n;s ?(I)I ngm:masg?ﬁgzte tzﬁdgrngz(rja-
cla|’m is settled. The primary purpose of S‘?“"”g an injured c_Ia_lm- graphs 2-53 and 2-54. A settlement agreement is required prior to
ant's property damage claim before settling the personal injury

o . . " payment on all tort claims, whether the claim is paid in full or in
claim is to pay the claimant for vehicle damage expeditiously and art
avoid costs associated with delay such as loss of use, loss of busi- ., .
ness, or storage charges. The Commander, USARCS’ approval must, (2) DA Form 1666 (Claims Settlement Agreement) may be used

. . ; r payment of USACE claims of $2500 or less or all Army Central
be obtained whenever the estimated value of any one claim exceedg,q rance Fund and Army Air Force Exchange Service claims.

$25,000, or the value of all claims, actual or potential, arising from @3) A s ;

e payment report (see DA Pam 27-162, figure 2-58) will be

the incident exceeds $50,000. See DA Pam 27-162, paragraph 2-9Q;sed for ail payments from the Defense Finance and Accounting
Service (DFAS), for example, FTCA claims of $2500 or less, FCA

2-54. Advance payments claims of $100,000 or less and all maritime claims regardless of
a. This paragraph implements 10 USC 2736 (Act of 8 September 3mqunt.

1961 (75 Stat. 488) as amended by PL 90-521 (82 Stat. 874); PL (4) A payment voucher (see DA Pam 27-162, figures 2-59a and
98-564 (90 Stat. 2919); and PL 100-465 (102 Stat. 2005)). No newp) will be used for all payments from the Judgment Fund, for

||ab|||ty is created by 10 USC 2736, which merely permits partial examp|e' FTCA claims exceeding $2'500' MCA and FCA claims
advance payments on claims not yet filed. See paragraph 11-18 fOéxceeding $100,000.
information on emergency partial payments in personnel claims, (5) An alternative settlement agreement will be used when the
which are not governed by 10 USC 2736. claimant is represented by an attorney, or when any of the above
b. An advance payment, not exceeding $100,000, is authorized insettlement agreement forms are legally insufficient (such as when
the limited category of claims or potential claims considered merito- multiple interests are present, a hold harmless agreement is reached,
rious under chapters 3, 6, or 10, that result in immediate hardshipor there is a structured settlement). See DA Pam 27-162, paragraph
An advance payment is authorized only under the followindf93, for model agreements.
circumstances: b. Claims involving minors.
(1) The claim, or potential claim, must be determined to be (1) Generally, only a court-appointed guardian of a minor's es-

cognizable and meritorious under the provisions of chapters 3, 6, ortate, or a person performing a similar function under court supervi-
10. sion, may execute a binding settlement agreement on a minor’s

(2) An immediate need for food, clothing, shelter, medical or claim. In the United States, the law of the State where the minor
burial expenses, other necessities "or other resources exists. resides or is domiciled will determine the nature and type of court

(3) The payee, so far as can be determined, would be a propefJI
claimant, including an incapacitated claimant's spouse or next-of-
kin.

pproval that is needed, if any.

(2) For claims arising in foreign countries where the amount

agreed upon does not exceed $2,500, the requirement to obtain a

. uardian may be eliminated. For settlements over $2,500, whether
(4) The total damage sustained must exceed the amount of the ot the claim arose in the United States, refer to applicable local

advance payment. law, including the law of the foreign country where the minor
(5) A properly executed advance payment acceptance agreemerfesides.

has been obtained. This acceptance agreement must state that it doesc.  Claims involving incompetent¥he principles stated above

not constitute a.n admission of liability by the United States and thatmay also be applied in appropriate cases involving incompetents. If

the amount paid shall be deducted from any subsequent award. it is believed that the foregoing requirements are materially imped-
c. There is no statutory authority for making advance paymentsing settlement of the claim, bring the matter to the attention of the

for claims payable under chapters 4 or 8. Commander, USARCS, for appropriate resolution.
d. Claims involving workers’ compensation carriefhe settle-
2-55. Actions ment of a claim involving a claimant who has elected to receive
a. When required. workers’ compensation benefits under local law may require the

(1) All claims will be acted on prior to being closed except for consent of the workers’ compensation insurance carrier, and in cer-
those that are transferred. For claims on which suit is filed beforetain jurisdictions, the State agency that has authority over workers’
final action, see paragraph 2-59. A settlement authority may deny orcompensation awards. Accordingly, claims approval and settlement
pay in full or in part any claim in a stated amount within his or her authorities should be aware of local requirements.
delegated authority. An approval authority may pay in full or in
part, but may not deny, a claim in a stated amount within his or her
delegated authority. If any one claim arising out of the same inci-
dent exceeds a settlement or approval authority’s monetary jurisdic-
tion, all claims from that incident will be forwarded to the authority

hla\_/lng Ju”Sd'Ct'og' App;oprlgt_e actéon will be rezorgn;snded in the e claim to the authority having sufficient monetary jurisdiction,
claims memorandum of opinion. See paragraph 2-37. recommending a final offer.

(2) An action memorandum is required for all final actions re- ;A final offer under chapter 4 will notify the claimant of the
gardless of whether payment is made electronically. The memoranyight to sue, not later than six months from the notice’s date of
dum will contain a sufficient rendition of the facts, law or damages mailing, and of the right to request reconsideration. The procedures
to justify the action being taken. See DA Pam 27-162, paragraph 2or processing a request for reconsideration are set forth in para-
89, for a model action. graph 4-7.

b. Claim brought by a claims authority or superior. A claim filed c. Under chapters 3 or 6, the notice will contain an appeal para-
by an approval or settlement authority or his or her superior officer graph. A similar procedure will be followed in chapters 5 and 8.
in the chain of command or a family member of either will be Chapter 10 sets forth its own procedures for FCA final offers. The

2-57. Notice of a final offer

a. When claims personnel believe that a claim should be compro-
mised, and after every reasonable effort has been made to settle at
less than the amount claimed, a settlement authority will make a
written final offer within his or her monetary jurisdiction or forward
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forms for such notices are found at DA Pam 27-162, paragraph 2-2-61. Appeal or reconsideration

94. The final offer notice will contain sufficient detail to outline a. An appeal or a request for reconsideration will be acknowl-
each element of damages as well as discuss contributory negligencedged in writing. Under chapter 4, a request for reconsideration
the SOL or other reasons justifying a compromise offer. The proce-invokes the six-month period during which suit cannot be filed, 28
dures for processing an appeal are set forth in paragraph 3-7 of thi€FR 14.9(b). The acknowledgment letter will underscore this
publication. The letter must inform claimants of the following: restriction.

(1) They must accept the offer or appeal as provided. b. Where the contents of the appeal or request for reconsideration
(2) The identity of the official who will act on the appeal, and indicate, additional investigation will be conducted and the original
the requirement that the appeal will be addressed to the settlemenraction changed if warranted. If the relief requested is not warranted,

authority who last acted on the claim. the settlement authority will forward the claim to a higher settlement
(3) No form is prescribed for the appeal, but the notice of appealauthority with a claims memorandum of opinion stating the reasons
must fully set forth the grounds for appeal or state that it is based orwhy the request is invalid. See paragraph 2-37 of this publication.
the record as it exists at the time of denial or final offer. _ _
(4) The appeal must be postmarked not later than 60 days afte?—62. Retention of file
the date of mailing of the final notice of action. If the last day of the After final action has been taken, the settlement authority will retain
appea| period falls on a Saturday, Sunday’ or |ega| |"|O|iday7 asthe file until at least one month after either the period of flllng suit
specified in Rule 6a of the FRCP, the following day will be consid- Or the appeal has expired and until all data has been entered into the
ered the final day of the appeal period. database. A paid claim file will be retained until final action has
d. Where a claim for the same injury falls under both chapters 3 been taken on all other claims arising out of the same incident. If
and 4, and the denial or final offer applies equally to each such@ny single claim arising out of the same incident must be forwarded
claim, the letter of notification must advise the claimant that any to higher authority for final action, all claims files for that incident
suit brought on any portion of the claim filed under the FTCA must Will be forwarded at the same time.
be brought not later than six months from the date of mailing of the )
notice of final offer and any appeal under chapter 3 must be madeSection X
as stated in subparagraghabove. Further, the claimant must be Payment Procedures
advised that, if suit is brought, action on any appeal under chapter 3

will be held in abeyance pending final determination of such suit. 2~63: Sources of funds _
a. To determine whether to pay a claim from Army or USACE

2-58. Notice of a denial funds or the Judgment Fund, a separate amount must be stated on

See paragraph 2-a%n denying a claim for failure to substantiate. €ach claimant's settiement agreement. A joint amount is not accept-

a. Where there is no reasonable basis for compromise, a settle@Ple. A claim for injury to a spouse or a child is a separate claim
ment authority will deny a claim within his or her monetary juris- [Tom one for loss of consortium or services by a spouse or parent.
diction or forward the claim recommending denial to the settiement 1he monetary limits of $2,500 set forth in chapter 4 and $100,000
authority who has jurisdiction. The denial notice will contain in- Set forth in chapters 3, 6, and 10, apply to each separate claim.
structions on how to sue, request reconsideration or appeal as stated 0 A chapter 4, 5, or 7, section Il, claim for $2,500 or less is paid
in paragraph 2-57. The notice will state the basis for denial. Formsfrom Army funds or, if arising from civil works, from USACE
for such notices are set forth in DA Pam 27-162, paragraph 2-95.funds. The Department of Treasury pays any settiement exceeding
No admission of liability will be made. A notice to an unrepresented $2,500 in its entirety, from the Judgment Fund. However, if a
claimant should detail the basis for denial in lay language sufficient chapter 7, section Il, claim is treated as a noncombat activity claim,
to permit an informed decision as to whether to request appeal oayment is made as set forth in subparagragselow.
reconsideration. Where indicated, a denial notice should be accom- €. The first $100,000 of a claim settled under chapters 3, 6, or
panied by copies of documents, such as witness statementslGpiis paid from Army funds. Any amount over $100,000 is paid out
reports on which the denial is based. of the Judgment Fund.

b. Regardless of the claim’s nature or the statute under which it d. If not over $500,000, a claim arising under chapter 8 is paid
may be considered, letters denying claims on jurisdictional groundsfrom Army or civil works funds as appropriate. A claim exceeding
that are valid, certain, and not easily overcome (and for this reasor$500,000 is paid entirely by a deficiency appropriation.
no detailed investigation as to the merits of the claim was con- e. AAFES or NAFI claims are paid from nonappropriated funds,
ducted), must state that denial on such grounds is not to be conexcept when such claims are subject to apportionment between
strued as an opinion on the merits of the claim or an admission ofappropriated and nonappropriated funds. See DA Pam 27-162, sub-
liability. If sufficient factual information exists to make a tentative paragraph 2-10().

ruling on the merits of the claim, liability may be expressly denied.
2-64. Finality of settlement
2-59. Notice of a Parker denial A claimant’s acceptance of an award, except for advance payment
When suit is filed before final action is taken on a chapter 4 claim, or a split payment for property damage only, constitutes a release of
a denial letter will be issued only upon request of DOJ or the trial the United States and its employees from all liability. Where appli-
attorney. For a model notice, see DA Pam 27-162, paragraph 2-96cable, a release should specify the ARNG.
If suit is filed prematurely or in error, the claimant may be re-
quested to withdraw the suit without prejudice. Such a request must
be coordinated with the trial attorney.
Chapter 3
2-60. Mailing procedures Military Claims Act
Both final offer and denial notices are time-sensitive as they require
a claimant to take additional action within certain time limits. Ac- 3-1. Statutory authority
cordingly, follow procedures to ensure that the date of mailing and The statutory authority for this chapter is contained in the Act of 10
receipt of a request for reconsideration are documented. Use certiAugust 1956 (70A Stat. 153, 10 USC 2733), commonly referred to
fied mail with return receipt requested to mail such notices. Upon as the Military Claims Act (MCA), as amended by PL 90-522, 26
receipt, an appeal or request for reconsideration will be date-timeSeptember 1968 (82 Stat. 875); PL 90-525, 26 September 1968 (82
stamped, logged in, and acknowledged as set forth below. Stat. 877); PL 93-336, 8 July 1974 (88 Stat. 291); PL 90-521, 26
September 1968 (82 Stat. 874); PL 98-564, 30 October 1984; PL
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98-564 (98 Stat. 2918); and PL 103-337, 5 October 1994 (108 Stataction to the Commander, USARCS, with the recommendations of

2664). the responsible claims office.
(7) Is presented by a national, or a corporation controlled by a
3-2. Scope national, of a country at war or engaged in armed conflict with the

a. The guidance set forth in this chapter applies worldwide and United States, or any country allied with such enemy country unless
prescribes the substantive bases and special procedural requirementise appropriate settlement authority determines that the claimant is
for the settlement of claims against the United States for death orand, at the time of the incident, was friendly to the United States. A
personal injury, or damage to, or loss or destruction of, property: prisoner of war or an interned enemy alien is not excluded from

(1) Caused by military personnel or civilian employees (enumer- bringing an otherwise payable claim for damage, loss, or destruction
ated in para 24)) acting within the scope of their employment, of personal property in the custody of the Government.
except for non-Federalized Army National Guard soldiers as ex- (8) Is a claim for damages or injury, which a receiving State

plained in Chapter 6; or should adjudicate and pay under an international agreement, unless
(2) Incident to the noncombat activities of the armed services @ consistent and widespread alternative process of adjudicating and
(see Glossary). paying such claims has been established within the receiving State.

b. A tort claim arising in the United States, its commonwealths, This exclusion is subject to waiver by the Commander, USARCS.

territories, and possessions may be settled under this chapter only P€€ DA Pam 27-162, subparagrapha3-+#r further discussion of
a court of competent jurisdiction has determined that the Federalthe conditions of waiver. ] ] ]
Tort Claims Act (FTCA) does not apply to the type of claim under _ (9) Is one of the claims listed in paragraph 2-39 of this publica-
consideration or if the claim arose incident to noncombat activities. tion, except for the exclusion listed in subparagraph d{i39.

c. A tort claim arising in a foreign country may be settled under Additionally, the exclusions in subparagraph 239, (2), (5), and
this chapter only if the claimant has been determined to be an(11) do not apply to ac_lalm arising |ncu_jen_t_to nonco_ml_:)at actvities.
inhabitant (normally a resident) of the United States at the time of (10) Is based on strict or absolute liability and similar theories.

P o ; ; ) (11) Is payable under chapters 4, 10, or 11.
the incident giving nse to the claim. See subparagraphb10-2 (12) The involved DA vehicle is covered by insurance in accord-

3-3. Claims payable ance with requirements of a foreign country unless coverage is
a. General.Unless otherwise prescribed, a claim for personal €xceeded or the insurer is bankrupt.

injury, death, or damage to, or loss or destruction of, property is P- When an award is otherwise payable and an insurance settle-
payable under this chapter when— ment is not reasonably available, a field claims office should request

(1) Caused by an act or omission of military personnel or civilian Permission from the Commander, USARCS, to pay the award, pro-

employees of the DA or DOD, acting within the scope of their vided that an assignment of benefits is obtained.
employmgnt, that is determined to pg .negligent or wrongful;' o 35 Applicable law
(2) Incident to the noncombat activities of the armed services. 3. General principles.

b.  Property.Property that may be the subject of claims for loss (1) Tort claims excluding claims arising out of noncombat activ-

or damage under this chapter includes— ities.
_(1) Real property used and occupied under lease (express, im- (a) In determining liability, such claims will be evaluated under
plied, or otherwise). general principles of law applicable to a private individual in the

(2) Personal property bailed to the Government under an agreemajority of American jurisdictions, except where the doctrine of
ment (express or implied) unless the owner has expressly assumedontributory negligence applies. If the claim accrued prior to 1

the risk of damage or loss. September 1995, and the incident giving rise to the claim occurred
(3) Registered or insured mail in the DA’s possession, eviémthe United States, its commonwealths, territories or possessions,
though the loss was caused by a criminal act. the law of the place of occurrence applies. The MCA requires that

(4) Property of a member of the Armed Forces that is damagedcontributory negligence be interpreted and applied according to the

or lost incident to service, if such a claim is not payable as alaw of the place of the occurrence, including foreign (local) law for
personnel claim under 31 USC 3721. claims arising in foreign countries (see 10 USC 2733(b)(4)).

c. Maritime claims.Payment for claims that arise on the high  (b) Claims are cognizable when based on those acts or omissions
seas or within the territorial waters of a foreign country needs récognized as tortious by a majority of jurisdictions that require

advance approval of the Commander, USARCS. proof of duty, negligence, and proximate cause resulting in compen-

sable injury or loss subject to the exclusions set forth at paragraph

3-4. Claims not payable 3-4. Strict or absolute liability and similar theories are not grounds
a. A claim is not payable if it— for liability under this chapter.

(1) Results wholly from the claimant’s or agent's negligent or (2) Tort claims arising out of noncombat activiti€slaims aris-
wrongful act. (See subpara 3¢%)(@) on contributory negligence). N9 out of noncombat activities under subparagraph 3-3a(2) and 3-
(2) Arises from private or domestic obligations rather than from 3P are not tort claims and require only proof of causation. However,
Government transactions. the doctrine of contributory negligence will apply, to the extent set
(3) Is based solely on compassionate grounds. forth in 10 USC 2733(b)(4) and subparagraph (1)(a) above.

! o ) . 3) Principles applicable to all chapter 3 claims.
4) Is for any item, the acquisition, possession, or transportation ( . : : .
of(V\?hich was )i/n violation ofq DA dire(F:)tives such as iIIeggI war (a) Interpretation of meanings and construction of questions of

: law under the MCA will be determined in accordance with Federal
trophies.

5) Is f td th ts involvina th .. law. The formulation of binding interpretations is delegated to the
(5) Is for rent, damage, or other payments involving the acquisi- commander, USARCS, provided that the statutory provisions of the

tion, use, possession or disposition of real property or interestsy;ca are followed.

therein by and for the DA or DOD, except as authorized by sub- "y 5cope of employment will be determined in accordance with

paragraph 3<(1). _ . _ Federal law. Follow guidance from reported FTCA cases. The for-
(6) Is not in the best interests of the United States, is contrary tomy|ation of a binding interpretation is delegated to the Commander,

public 'pollcy, or is otherwise contrary to the ba5|_c intent of the ysarcs, provided the statutory provisions of the MCA are

governing statute (10 USC 2733); for example, claims for property fgjlowed.

damage or loss or personal injury or death of inhabitants of un- (c) The collateral source doctrine does not apply to claims accru-

friendly foreign countries or individuals considered to be unfriendly ing on or after 1 September 1995. Otherwise, the law of the place in
to the United States. When a claim is considered not payable for thgyhich the incident giving rise to the claim will apply to claims

reasons stated in this paragraph, it will be forwarded for appropriateaccruing prior to 1 September 1995.
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(d) Joint and several liability with other tortfeasors does not ap- discernible by the injured party, is compensable. The inability to
ply to claims accruing on or after 1 September 1995. Joint andperform daily activities that one performed prior to injury, such as
several liability applies only to claims accruing prior to 1 September recreational activities, is included in this element. Supportive medi-
1995 if the incident giving rise to the claim arose in the United cal records and statements by health care personnel and acquaint-
States, its commonwealths, territories or possessions; otherwise thances are required. When requested, the claimant must submit to an
principles of general maritime law apply. The United States will be interview.
liable only for the portion of loss or damage attributable to the fault  (b) Emotional distressEmotional distress under the conditions
of the United States or its employees. set forth in subparagrap&(3)(g) above.

(e) No allowance will be made for court costs, bail, interest,  (c) Physical disfiguremenThis element is defined as impairment
inconvenience or expenses incurred in connection with the prepararesulting from an injury to a person that causes diminishment of
tion and presentation of the claim. beauty or symmetry of appearance rendering the person unsightly,

(f) Punitive or exemplary damages are not payable. misshapen, imperfect, or deformed. A medical statement and photo-

(g) Claims for emotional distress in the absence of impact will be graphs, documenting claimant's condition, may be required.
entertained only from members of the injured person’s immediate (d) Loss of consortiuniThis element is defined as conjugal fel-
family, provided that such claimants were in the zone of danger andiowship of husband and wife and the right of each to the company,
exhibited physical manifestation of their emotional distress as to society, cooperation, and affection of the other in every conjugal
claims accruing on or after 1 September 1995. If the claim accruedre|ation.
prior to 1 September 1995 and the incident giving rise to the claim ¢ wrongful death claimsThe following provisions apply to
occurred in the United States, its commonwealths, territories of claims accruing on or after 1 September 1995. Otherwise, the law of
possessions, the law of the place of occurrence applies. Otherwisghe place of the incident giving rise to the claim will apply to claims
the principles of general maritime law apply. arising in the United States, its commonwealths, territories or pos-

(h) In a claim for personal injury or wrongful death, the total sessjons. General maritime law will apply to claims arising outside
award for noneconomic damages to any direct victim and all per-the United States.

sons who claim injury by or through that victim will not exceed (1) Claimant.
$500,000 as to claims accruing on or after 1 September 1995. If the (a) Only one claim may be presented for a wrongful death. It

claim accrued prior to 1 September 1995, this limitation does notgha|| pe presented by the decedent’s personal representative on be-
apply. Any such limitation in the law of the place of occurrence will pait of all parties in interest. The personal representative must be
apply. o , , n appointed by a court of competent jurisdiction prior to any settle-
b.  Personal injury claimsThe following provisions apply 0 ment and must agree to make distribution to the parties in interest
claims accruing on or after 1 September 1995. Otherwise, the law of nqer court jurisdiction, if required.
the place of the incident giving rise to the claim will apply to claims ) parties’ in interest are the surviving spouse, children, or de-
arising in the United States, its commonwealths, territories or pos-pandent parents to the exclusion of all other parties. If there is no
sessions. General maritime law will apply to claims arising outside surviving spouse, children, or dependent parents, the next of kin will

the United States. be considered a party or parties in interest. A dependent parent is

(1) PEIigibIe clrz]aimar#s.o?lly _thel _fqllo_wing may clati)m: henON€ Who meets the criteria set forth by the Internal Revenue Service
(a) Persons who suffer physical injuries but not subrogees (wWheny,"ostapish eligibility for a DOD identification card.

plaiming property loss or damage, medical expenses or lost earn- (2) Economic lossElements of economic damages are limited to
ings). See subparagrap{3)(c) above. the following:

pa(rl;)mS%oSuss%? E)ér:ggftil?rfngonsortlum, but not parent-child or child- (a) Loss of monetary support of a family member from the date
(c) Members of the imrﬁediate family who were in the zone of of injury causing death until explrathn of _decedent’s Workllfe_ ex-
danger. See subparagrap(8)(g) above pectancy. When request.ed, the previous five years Federal income
2) Economic damage&lements of economic damage are lim- tax forms must be submitted. Estimates must be discounted to pres-
ited to the following: ent value at one to three percent after deducting for taxes and
(a) Past expenses;, including medical, hospital and related ex_persor_lal_ consumption. Loss of retirement benefits are compensable
penses actually incurred. Nursing and similar services furnishedand similarly dlscoun_ted after dc_adut_:tlons. .
(b) Loss of ascertainable contributions, such as money or gifts to

g;?t;rltosuusiltyaglyeag?gg;y rm?gt]bﬁza a][ﬁrﬁci)gp‘%%nseltzl;l;éIr:(;?ézepdaﬂllsb;r oérl)er than family member claimants as substantiated by documenta-
y | fion or statements from those concerned.

recoverable from, insurance or other sources are not recoverable. > oo .
(c) Loss of services from date of injury to end of life expectancy

(b) Future medical, hospital, and related expenses. When r? .
quested, a medical examination is required of the decedent or the person reasonably expected to receive such

(c) Past lost eamings as substantiated by documentation fromSeTVices, whichever is shorter.

both the employer and a physician. ~(d) Expenses as set forth in subparagrb()(a) above. In addi-

(d) Loss of earning capacity as substantiated by acceptable medition, burial expenses are allowable. Expenses paid by, or
cal proof. When requested, past Federal income tax forms must pdecoverable from, insurance or other sources are not recoverable.
submitted for the previous five years and the injured person must (3) Noneconomic lossElements of damages are limited to the
undergo an independent medical examination (IME). Estimates offollowing: _ _ _
future losses must be discounted to present value at a discount rate (&) Predeath conscious pain and suffering.
of one to three percent after deducting for income taxes. When a (b) Loss of companionship, comfort, society, protection, and con-
medical trust providing for all future care is established, personalsortium suffered by a spouse for the death of a spouse, a child for
consumption may be deducted from future losses. the death of a parent, or a parent for the death of a child.

(e) Compensation paid to a person for essential household serv- (C) Loss of training, guidance, education, and nurture suffered by
ices that the injured person can no longer provide for himself or a child under the age of 18 for the death of a parent, until the child
herself. These costs are recoverable only to the extent that theypecomes 18 years old.
neither have been paid by, nor are recoverable from, insurance. (d) Emotional distress under the conditions set forth in sub-

(3) Noneconomic damageElements of noneconomic damages paragrapha(3)(g) above. Claims for the survivors’ emotional dis-
are limited to the following: tress, mental anguish, grief, bereavement, and anxiety are otherwise

(a) Past and future conscious pain and sufferifigis element is not payable.
defined as physical discomfort and distress as well as mental and d. Property damage claim3he following provisions apply to
emotional trauma. Loss of enjoyment of life, whether or not it is all claims except for claims accruing prior to 1 September 1995 and
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arising in the United States, its commonwealths, territories and pos-authority’s discretion by conceding liability in claims of lesser

sessions, as to which the law of the place of the incident giving riseamount.

to the claim will apply. d. AppealsDenials or final offers on claims described as fol-
(1) Such claims are limited to damage to, or loss of, tangible lows may be appealed to the official designated:

property and costs directly related thereto. Consequential damages (1) For claims presented in an amount over $100,000, final deci-

are not included. (See DA Pam 27-162, para 2-77.) sions on appeals will be made by the Secretary of the Army or
(2) Proper claimants are described in paragraph 2-10. Claims fordesignee.

subrogation are excluded. (See para &)1l6lowever, there is no (2) For claims presented for $100,000 or less, and any denied

requirement that the claimant use personal casualty insurance t@laim, regardless of the amount claimed, in which the denial was

mitigate the loss. based solely upon an incident to service bar, exclusionary language
(3) Allowable elements of damage and measure of proof (addi-in a Federal statute governing compensation of Federal employees

tions to these elements are permissible with concurrence of thefor job-related injuries (see para 2€3%r lack of timely filing,

Commander, USARCS). These elements are discussed in detail imJAG or TAJAG will render final decisions on appeals, except that

DA Pam 27-162, paragraph 2-77. claims presented for $25,000 or less, and not acted upon by the
(a) Damages to personal property. Commander, USARCS, are governed by subparagraph (3) below.
(b) Loss of personal property, or personal property that is not (3) For claims presented for $25,000 or less, final decisions on

economically repairable. appeals will be made by the Commander, USARCS, his or her
(c) Loss of use. designee, or the chief of a command claims service when such
(d) Towing and storage charges. claims are acted on by an ACO under such service’s jurisdiction.
(e) Loss of business or profits. (4) Paragraph 2-61 of this publication sets forth the rules relating
(f) Overhead. to the notification of appeal rights and processing.

e. Delegated authorityAuthority delegated by this paragraph

3-6. Settlement Authority will not be exercised unless the settlement or approval authority has

a. Authority of the Secretary of the Arnfihe Secretary of the  peen assigned an office code.
Army, the Army General Counsel, as the Secretary’s designee, or
another designee of the Secretary of the Army may approve settle3—7. Action on appeal
ments in excess of $100,000. a. The appeal will be examined by the settlement authority who

b. Delegations of Authority. last acted on the claim, or his or her successor, to determine if the

(1) Denials and final offers made under the delegations set forthappeal complies with the requirements of this regulation. The settle-
herein are subject to appeal to the authorities specified in sub-ment authority will also examine the claims investigative file and
paragraphd below. decide whether additional investigation is required; ensure that all

(2) The TJAG and TAJAG are delegated authority to pay up to allegations or evidence presented by the claimant, agent, or attorney
$100,000 in settlement of a claim and to disapprove a claim regard-are documented; and ensure that all pertinent evidence is included.
less of the amount claimed. If claimants state that they appeal, but do not submit supporting

(3) The Commander, USARCS, or his or her designees are delematerials within the 60-day appeal period or an approved extension
gated authority to pay up to $25,000 in settlement of a claim and tothereof, these appeals will be determined on the record as it existed
disapprove or make a final offer in a claim regardless of the amountat the time of denial or final offer. Unless action under subparagraph
claimed. b below is taken, the claim and complete investigative file, includ-

(4) Unless the Commander, USARCS, alters the delegation, theing any additional investigation, and a tort claims memorandum will
JA or SJA and, subject to limitations that person may impose, chiefsbe forwarded to the appropriate appellate authority for necessary
of a command claims service are delegated authority to pay up toaction on the appeal.
$25,000 in settlement, regardless of the amount claimed, and to b. If the evidence in the file, including information submitted by
disapprove or make a final offer in a claim presented in an amountthe claimant with the appeal and any necessary additional investiga-
not exceeding $25,000. The authority to pay claims may be dele-tion, indicates that the appeal should be granted in whole or in part,
gated to a CJA or claims attorney. the settlement authority who last acted on the claim, or his or her

(5) Unless the Commander, USARCS, alters the delegatimuccessor, will attempt to settle the claim. If a settlement cannot be
heads of ACOs are delegated authority to pay up to $25,000 inreached, the appeal will be forwarded in accordance with sub-
settlement of a claim, regardless of the amount claimed, and toparagrapha above.
disapprove or make a final offer in a claim presented in an amount c. As to an appeal that requires action by TIAG, TAJAG, or the
not exceeding $25,000. The authority to pay claims may be dele-Secretary of the Army or designee, the Commander, USARCS, may
gated to a CJA or claims attorney. take the action in subparagraphabove or forward the claim to-

(6) Unless the Commander, USARCS, alters the delegatigether with a recommendation for action. All matters submitted by
heads of CPOs with approval authority or their designated CJAs orthe claimant will be forwarded and considered.
claims attorneys are delegated authority to approve, in full or in d. Since an appeal under this chapter is not an adversary proceed-
part, claims presented for $5,000 or less, and to pay claims regarding, no form of hearing is authorized. A request by the claimant for
less of the amount claimed, provided an award of $5,000 or less isaccess to documentary evidence in the claims file to be used in
accepted in full satisfaction of the claim. considering the appeal may be granted unless law or regulation do

c. Settlement of multiple claims arising from a single incident. not permit access.

(1) Where a single act or incident gives rise to multiple claims e. If the appellate authority upholds a final offer or authorizes an
cognizable under this chapter, and where one or more of theseaward on appeal from a denial of a claim, the notice of the appellate
claims apparently cannot be settled within the monetary jurisdiction authority’s action will inform the claimant that he or she must
of the authority initially acting on them, no final offer will be made. accept the award within 180 days of the date of mailing of the
All claims will be forwarded, along with a recommended disposi- notice of the appellate authority’s action or the award will be with-
tion, to the authority who has monetary jurisdiction over the largest drawn, the claim will be deemed denied, and the file will be closed
claim for a determination of liability. without future recourse.

(2) If such authority determines that Federal liability is estab-
lished, he or she may return claims of lesser value to the field3-8. Payment of costs, settlements, and judgments
claims office for settlement within that office’s jurisdiction. The related to certain medical malpractice claims
field claims office must take care to avoid compromising the higher a. General.Costs, settlements, or judgments cognizable under
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10 USC 1089(f) for personal injury or death caused by any physi- United States may be settled under the Military Claims Act (MCA)
cian, dentist, nurse, pharmacist, paramedic, or other supporting perenly if the claim arises incident to the MCA’s noncombat activities
sonnel (including medical and dental technicians, nurse assistantsprovisions because the courts have held that the FTCA does not
therapists, and Red Cross volunteers of the Army Medical Depart-apply. When a claim is filed under both the FTCA and the MCA, or
ment (AMEDD), AMEDD personnel detailed for service with other when both statutes apply equally, however, final action thereon will
than a Federal department, agency, or instrumentality and directfollow the procedures set forth in DA Pam 27-162, subparagraph 2-
contract personnel identified in the contract as Federal employees)91d.

will be paid provided that— .

(1) The alleged negligent or wrongful actions or omissions oc- 4-3. Claims payable _ _ .
curred during the performance of medical, dental, or related health & Unless otherwise prescribed, claims for death, personal injury,
care functions (including clinical studies and investigations) while O damage to, or loss of, property (real or personal) are payable
the medical or health care employee was acting within the scope of!nder this chapter when the injury or damage is caused by negligent
employment. or wrongful acts or omissions _of m||_|tary _pgrsonnel or C|V|I|an

(2) Such personnel furnish prompt notification and delivery of all €MPloyees of the DA or DOD while acting within the scope of their

process served or received and other documents, information, angMPloyment under circumstances in which the United States, if a
assistance as requested private person, would be liable to the claimant in accordance with

(3) Such personnel cooperate in the defense of the action on it§he IE.iW. of the _place where t_he act or omission occu_rred. The FTCA
merits. Is a limited waiver of sovereign immunity WIthOUt. which the United
b. Request for indemnificatio”ll requests for indemnification States may not be sued. Similarly, neither the Fifth Amendment nor

; ny other provision of the U.S. Constitution creates or permits a
B%%F;Ctg'sfoea;zgg?]pr}oﬁ:x;ld t?\i f?gvg:égfeds ts?ettr;grtk? ??T;]?Snc%éderal cause of action allowing recovery in tort. Immunity must be
chapter ’ ' 9 P expressly waived, as the FTCA waives it.

b. To be payable, a claim must arise from the acts or omissions
of an “employee of the Government” under 28 USC 2671. Catego-
ries of such employees are listed in subparagrapb(®-2f this
publication.

3-9. Payment of costs, settlements, and judgments
related to certain legal malpractice claims

a. General.Costs, settlements, and judgments cognizable under
10 USC 1054(f) for damages for personal injury or loss of property
caused by any attorney, paralegal, or other member of a legal sta
within the DA will be paid if—

(1) The alleged negligent or wrongful actions or omissions oc- 4-5. Applicable law
curred during the provision or performance of legal services while The applicable law is set forth in paragraphs 2-38 and 2-41.
the attorney or legal employee was acting within the scope of duties
or employment; 4-6. Settlement authority

(2) Such personnel furnish prompt notification and delivery of all ~ a. Subject to the Attorney General's approval of payments in
process served or received and other documents, information, angxcess of $200,000 for a single claim, or if the total value of all

—4. Claims not payable
A claim is not payable if it is listed in paragraph 2-39.

assistance as requested. claims and potential claims arising out of a single incident exceeds
(3) Such personnel cooperate in the defense of the action on th&200,000, the following officials are delegated authority to settle
merits. (including payment in full or in part, or denial) and make final

b. Request for indemnificatioAll requests for indemnification offers on claims under this chapter:
under this paragraph should be forwarded to the Commanderl) TIJAG.
USARCS, for action, following the procedures set forth in this (2) TAJAG.
chapter. (3) The Commander, USARCS, or his or her designees.
b. Unless the Commander, USARCS, alters the delegation, heads
of area claims offices (ACO) are delegated authority to approve and
pay in full or in part, to disapprove, and to make final offers on,

Chapter 4 claims presented for $25,000 or less. The authority to pay claims

Federal Tort Claims Act may be delegated to a CJA or claims attorney. These officials are
also authorized to approve and pay, regardless of the amount

4-1. Statutory Authority claimed, an agreed award of $25,000 or less, provided that the total

The statutory authority for this chapter is the Federal Tort Claims value of all claims and potential claims arising out of a single
Act (FTCA) (60 Stat. 842, 28 USC 2671-2680), as amended by PLincident does not exceed $50,000.

89-506, 18 July 1966 (80 Stat. 306); PL 93-253, 16 March 1974 (88 c. Notice of disapproval or final offer issued by an authority
Stat. 50); PL 97-124, 29 December 1981 (93 Stat 1666); PL 100-listed above will be made in accordance with subparagragi{2}-5
694, 18 November 1988 (102 Stat 4563-67); and PL 101-552, 15and paragraphs 2-57 through 2-59. Such notice must also explain
November 1996 (104 Stat 734); and as implemented by the Attorneythat the claimant may submit a written request for reconsideration,

General's Regulations (28 CFR 14.1-14.11). (para 4-7), in lieu of filing suit, to the Commander, USARCS
(through the office issuing the disapproval or final offer), provided
4-2. Scope that the request is received before the expiration of the six-month

a. This chapter applies in the United States, its commonwealths,period set forth in 28 USC 2401(b). Once the request is received,
territories and possessions (all hereinafter collectively referred to asthe claimant will be advised in writing that the request will suspend
United States or U.S.) and prescribes the substantive bases anthe option to bring suit under 28 USC 2675(a) for six months from
special procedural requirements under the FTCA and the implementhe date the request was received or until action is taken on the
ting Attorney General's regulations for the administrative settlement request for reconsideration.
of claims against the United States based on death, personal injury, d. Unless the Commander, USARCS, alters the delegation, heads
or damage to, or loss of, property caused by negligent or wrongfulof claims processing offices (CPO) with approval authority or their
acts or omissions by the United States or its employees actingdesignated CJAs or claims attorneys are delegated authority to ap-
within the scope of their employment. If a conflict exists between prove and pay, in full or in part, claims presented for $5,000 or less
this regulation and the Attorney General's regulations, the latter and to compromise and pay, regardless of the amount claimed, an
governs. award of $5,000 or less, provided that the total value of all claims

b. Effect of the Military Claims ActA claim arising in the and potential claims arising out of a single incident does not exceed
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$25,000 and the claimant agrees to accept the award in full satisfacChapter 5

tion of the claim. Non-Scope Claims Act
4-7. Reconsideration 5-1. Statutory authqrity . ' '
a. Original approval or settlement authority. The statutory authority for this chapter is set forth in the Act of 9

October 1962 (10 USC 2737, 76 Stat. 767), commonly called the

1) ReconsiderationAn original settlement authority may recon- -
(1) g y may “Non-Scope Claims Act.”

sider the denial of, or final offer on, a claim brought under the
FTCA upon request of the claimant or the legal representative. o Scope

(2) Settlement correctionAn original approval or settlement a. This chapter applies worldwide and prescribes the substantive
authority may reopen and correct action on a claim previously hases and special procedural requirements for the administrative
settled in whole or in part (even if a settlement agreement has beeRettiement and payment of not more than $1,000 for any claim
executed) when an error contrary to the parties’ mutual understandagainst the United States for personal injury or death or damage to,
ing is discovered in the original action. For example: a claim was or loss of, property caused by military personnel or civilian employ-
settled for $15,000, but the settlement agreement was typed to reades, incident to the use of a U.S. vehicle at any location or incident
“$1,500" and the error is not discovered until the file is being to the use of other U.S. property on a Government installation,
prepared for payment. If appropriate, a corrected payment will bewhich claim is not cognizable under any other provision of law.
made. An approval or settlement authority who has reason to be- b. For the purposes of this chapter, a “Government installation”
lieve that a settlement was obtained by fraud on the part of theis a facility having fixed boundaries owned or controlled by the
claimant or claimant’s legal representative, will reopen action on Government, and a “vehicle” includes every description of carriage
that claim and, if the belief is substantiated, correct the action. Theor other artificial contrivance used, or capable of being used, as
basis for correcting an action will be stated in a memorandum andmeans of transportation on land (1 USC 4).
included in the file. c. Any claim in which there appears to be a dispute about

b. A successor approval or settlement authority. whether the employee was acting within the scope of employment

(1) ReconsiderationA successor approval or settlement author- Will be considered under chapters 3, 4, or 6 of this regulation. Only
ity may reconsider the denial of, or final offer on, an FTCA claim When all parties, including an insurer, agree that there is no “in
upon request of the claimant, the claimant's authorized agent, or the’cOP€” issue will the claim be considered under this chapter.
claimant’s legal representative only on the basis of fraud, substantial .
new evidence, errors in calculation, or mistake (misinterpretation) of 5-3. Claims payable .
law. ’ ’ a. General A claim for personal injury, death, or damage to, or

) loss of, property, real or personal, is payable under this chapter
(2) Settlement correctionA successor approval or settlement \ynen—

authority may reopen and correct a pre_decessor’s action on a claim (1) Caused by negligent or wrongful acts or omissions of DOD
that was previously settled in whole or in part for the same reasonsyr pa military personnel or civilian employees, as listed in sub-
that an original authority may do so. paragraph 2-&4):

c. Requirement to forward a request for reconsiderativihen (a) Incident to the use of a vehicle belonging to the United States
full relief is not granted, forward all requests for reconsideration of at any place.
an ACO's denial or final offer to the Commander, USARCS, for  (b) Incident to the use of any other property belonging to the
action. Include all investigative material and legal analyses gener-United States on a Government installation.
ated by the request. (2) The claim is not payable under any other claims statute and

d. Action prior to forwarding.A request for reconsideration regulation available to the DA for the administrative settlement of
should disclose fully the legal and/or factual bases that the claimantclaims.
has asserted as grounds for relief and provide appropriate supporting b. Personal injury or deathA claim for personal injury or death
documents or evidence. Following completion of any investigation is allowable only for the cost of reasonable medical, hospital, or
or other action deemed necessary for an informed disposition of theburial expenses actually incurred and not otherwise furnished or
request, the approval or settlement authority will reconsider the paid by the United States.
claim and attempt to settle it, granting relief as warranted. When c¢. Property loss or damagé\ claim for damage to or loss of
further settlement efforts appear unwarranted, the entire file with aproperty is allowable only for the cost of reasonable repairs or value
memorandum of opinion will be forwarded to the Commander, at time of loss, whichever is less.

USARCS. The claimant will be informed of such transfer.

e. Time requirement for filing request for reconsideratibo.be
timely, a request for reconsideration must be filed before the com-
mencement of suit and before the six-month period set forth in 28
USC 2401(b) has expired. Upon timely filing, the appropriate au-
thority will have six months from the date of filing in which to
make a final disposition of the request, and the claimant’s option to
bring suit under 28 USC 2675(a) will not accrue until six months
after the filing of the request or until the request for reconsideration
has been acted upon. The action on the request will be effected
set forth in paragraphs 2-57 and 2-58.

5-4. Claims not payable

a. Under this chapter, a claim is not allowable that—

(1) Results in whole or in part from the negligent or wrongful act
of the claimant or his or her agent or employee. The doctrine of
comparative negligence does not apply.

(2) Is for medical, hospital, or burial expenses furnished or paid
by the United States.

(3) Is for any element of damage pertaining to personal injuries
29 death other than as provided in paragrapb.5A8 other items of

8amage, for example, compensation for loss of earnings and serv-

S . ) . . . ices, diminution of earning capacity, anticipated medical expenses,
f. Flnallty of_actlon_.Actlon by the approprlate_authquty (either physical disfigurement and pain and suffering are not payable.
affirming the prior action or granting full or partial relief) upon a (4) Is for loss of use of property or for the cost of substitute
request for reconsideration constitutes final administrative diSpOSi‘property, for example, a rental.

tion of a claim. No further requests for reconsideration will be * (5y |5 |egally recoverable by the claimant under an indemnifying
allowed except on the basis of fraud. Attempted further requests forjay or indemnity contract. If the claim is in part legally recoverable,
reconsideration on other grounds will not toll the six-month period the part recoverable by the claimant is not payable.

set forth in 28 USC 2401(b). (6) Is a subrogated claim.

5-5. Settlement authority
a. Settlement authorityhe following are delegated authority to
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pay up to $1,000 in settlement of each claim arising out of onecame FTCA coverage. Technicians no longer have any State status,
incident and to disapprove a claim presented in any amount undeglbeit they are hired, fired, and administered by a State official, the

this chapter: Adjutant General, acting as the agent of the Federal Government.
(1) TIAG. (2) In 1981, Congress extended FTCA coverage to ARNG sol-
(2) TAJAG. diers performing full-time National Guard duty or inactive-duty
(3) The Commander, USARCS, or his designees. training (such as any training or other duty under 32 USC 316, 502-
(4) The JA or SJA or chief of a command claims service or their 505). Unlike deeming technicians Federal employees, this extension

designated CJAs or claims attorneys. of coverage did not affect their underlying status as State military

(5) Heads of ACOs or their designated CJAs or claims attorneys.personnel.

b. Approval authorityHeads of CPOs or their designated CJAs  d. Because claims arising from the negligent acts or omissions of
or claims attorneys with approval authority are delegated authority ARNG soldiers performing full-time National Guard duty or inac-
to approve and pay, in full or in part, claims presented for $1,000 ortive-duty training or of technicians will be processed under the
less and to compromise and pay, regardless of amount claimed, aR TCA, the NGCA is generally relevant only to claims arising from
agreed award of $1,000 or less. noncombat activities or outside the United States.

5-6. Reconsideration 6-3. Claims payable . N .
The provisions of paragraph 4-7 addressing reconsideration applyThe provisions of paragraph 3-3 apply to claims arising under this
and are incorporated herein by reference. If the claim is not cog-chapter and are incorporated herein by reference.

nizable under the FTCA, appellate procedures under the MCA or .
NGCA apply. 6—4. Claims not payable

The provisions of paragraph 3-4 apply to claims arising under this
chapter and are incorporated herein by reference.

Chapter 6 6-5. Applicable law _ N .
National Guard Claims Act The provisions of paragraph 3-5 apply to claims arising under this

chapter and are incorporated herein by reference.

6—1. Statutory authority 6-6. Settlement authorit
The statutory authority for this chapter is contained in the Act of 13 The provisions of para é h 3-6 apolv to claims arising under this
September 1960 (32 USC 715, 74 Stat. 878), commonly referred to P paragrap PRl 9

as the “National Guard Claims Act” (NGCA) as amended by PL 90- chapter and are incorporated herein by reference.
486, (82 Stat. 756) 13 August 1968; PL 90-525, (82 Stat. 877) 26
September 1968; PL 91-312, (84 Stat. 412) 8 July 1970; PL 93-336ihe provisions of paragraph 3-7 apply to claims arising under this
(88 Stat. 291) 8 July 1974; the Act of 8 September 1961 (75 Stat-chapter and are incorporated herein by reference.

488, 10 USC 2736); PL 90-521, (82 Stat. 874) 26 September 1968;

and PL 98-564, (98 Stat. 2918) 20 October 1984.

6-—7. Actions on appeals.

6-2. Scope _ ) . . hapter 7
This chapter applies worldwide and prescribes the substantive baseﬁgernational Agreements

and special procedural regulations for the settlement of clai
against the United States for death, personal injury, or damage to %Gaction |
loss or destruction of property.

a. Soldiers of the Army National Guard (ARNG) can perform
military duty (1) in an active duty status under the authority of 10 7_1 Statutory authority

USC; (2) in a full-time National Guard duty or inactive-duty train-  The guthority for claims presented or processed under this chapter is
ing status under the authority of 32 USC; or (3) in a State activeget forth in the following Federal laws and bi- or multi-national
duty status under the authority of the State code. agreements:

(1) When an ARNG soldier performs active duty, he or she is 3 10 USC 2734a, as amended, for claims arising overseas under
under Federal command and control and is paid from Federal fundsjnternational agreements.
For claims purposes, that soldier is treated as an active duty soldier. , 10 USC 2734b, as amended, for claims arising within this
The NGCA, 32 USC 715, does not apply. _ country under international agreements.

(2) When an ARNG soldier performs full-time National Guard ¢ various international agreements, such as the North Atlantic
duty or inactive-duty training, he or she is under State command andrreaty Organization Status of Forces Agreement (NATO SOFA),
control and is paid from Federal funds. The NGCA does apply, butjncjuding Japanese SOFA, Korean SOFA, Australian SOFA, and

as explained in subparagraphit is seldom used. _ Iceland SOFA, requiring payment of claims arising out of the per-
(3) When an ARNG soldier performs State active duty, he is formance of official duties.

under State command and control and is paid from State funds.
Federal claims statutes do not apply, but State claims statutes magection ||
apply. Claims Arising in the United States
b. The ARNG also employs civilians, referred to as technicians
and employed under 32 USC 709. Technicians are usually, but no7—2. Scope
always, ARNG soldiers who perform the usual 15 days of annual a. This section sets forth procedures and responsibilities for the
training (a category of full-time duty) and 48 drills (inactive-duty investigation, processing, and settlement of claims arising out of any
training) per year. acts or omissions of members of a foreign military force or civilian
c. NGCA coverage applies only to ARNG soldiers performing component present in the United States or a territory, common-
full-time National Guard duty or inactive-duty training and to tech- wealth, or possession thereof under the provisions of reciprocal
nicians. However, since the NGCA'’s enactment in 1960, Congressinternational agreements which contain claims settlement provisions
has also extended Federal Tort Claims Act (FTCA) coverage toapplicable to claims arising in the United States. Article VIII of the
these personnel. NATO SOFA is currently the only treaty that has reciprocal provi-
(1) In 1968, technicians, who were State employees formerly, sions applying to all NATO member countries and other countries
were made Federal employees. Along with Federal employee statushat have ratified the Partnership for Peace Agreement.

General
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b. The responsibility for implementing Article VIII within the  U.S. Armed Services who learns of an incident involving a member
United States has been delegated to the Secretary of the Army (SA)f a foreign military force or civilian component resulting in per-
The SA, in turn, has delegated that responsibility to the Command-sonal injury, death, or property damage, will immediately notify the
er, USARCS, who is in charge of the receiving State office for the judge advocate (JA) or legal officer at the installation or activity to
United States. DODD 5515.8. The Commander, USARCS, is re-which such person is assigned or attached. The JA or legal officer
sponsible for maintaining direct liaison with sending State represent-receiving such notification will in turn notify the Commander,
atives and establishing procedures designed to carry out tHBARCS. In the event the member is neither assigned nor attached
provisions of this chapter. to any installation or activity within the United States, the Com-

c. NATO SOFA, Article VIII, describes three types of claims: mander, USARCS, will be notified.

(1) Intergovernmental claimsClaims of one contracting party o
against any other contracting party for damage to property owned by’—6. Investigation o o
its armed services, or for injury or death suffered by a member ofResponsibility for investigating an incident rests upon the area
the armed services engaged in the performance of official duties, aré&lims office (ACO) or claims processing office (CPO) responsible
waived. Claims above a minimal amount for damage to property for the geographic area in which the incident occu_rred. The C_:om-
owned by a governmental entity of other than the armed servicegTander, USARCS, an ACO, and a CPO are authorized to designate
may be asserted, NATO SOFA, Article VIII, paragraphs 1-4.  the legal office of the installation at which the member of the

(2) Third-party scope claimsClaims arising out of any acts or foreign force or civilian component is attached, including the legal
omissions of members of a force or the civilian component of a Office of another armed force, to carry out the responsibility to
sending State done in the performance of official duty or any otherinvestigate. The investigation will comply with the responsible Serv-
act, omission, or occurrence for which the sending State is Iegally'ce.S implementing clalms.re.gulatlon. When the member is neither
responsible shall be filed, considered and settled in accordance wit ssigned nor attached within the United States, the Commander,

the laws and regulations of the United States with respect to claims?SARCS, will furnish assistance.
arising from the activities of its own armed service, NATO SOFA

Article VI, pa_ragrap_h 5. . . . Settlement authority is delegated to the Commander, USARCS, or

(3) Ex gratia claims.Claims arising out of tortious acts or pis or her designee, except for settlement amounts exceeding the
omissions not done in the performance of official duties shall be ~qmmander's or designee’s authority, as set forth in chapters 3, 4
considered by the sending State for an ex gratia payment that ig,, g or in those cases where setlement is reserved to a higher
made directly to the injured party, NATO SOFA, Article VIII, authority.

paragraph 6.

d. Article VIII applies to claims arising within the North Atlantic  7_8. Assistance to foreign forces
Treaty Area, which includes the continental United States and itSAs claims arising from activities of members of NATO or Partner-
territories, commonwealths and possessions north of the Tropic ofship for Peace forces in the United States are processed in the same
Cancer or the 20th longitudinal parallel. (This excludes Puerto Rico, manner as those arising from activities of U.S. Government person-
the Virgin Islands, and parts of Hawaii.) It also applies to claims nel, all JAs and legal offices will provide assistance similar to that
arising out of acts or omissions made by military or civilian person- provided to U.S. Armed Services personnel.
nel, regardless of nationality, who are assigned or attached to, or
employed by, an international headquarters established under theection I
provisions of the Protocol on the Status of International Military Claims Arising Overseas
Headquarters Set Up Pursuant to the North Atlantic Treaty, dated 28

* 7-7. Settlement authority

August 1952, such as Supreme Allied Command, Atlantic. 7-9. Scope
a. This section sets forth guidance on claims arising from any act
7-3. Claims payable or omission of soldiers or members of the civilian component of the

a. Within the United States, third-party scope claims are payable U.S. Armed Services done in the performance of official duty or
under chapter 4 or, if the claim arises incident to noncombat activi- arising from any other act or omission or occurrence for which the
ties, under chapter 3. Maritime claims are payable under chapter 8U.S. Armed Services are responsible under an international agree-
The provisions of these chapters on what claims are payable applynent. Claims incidents arising in countries for which the SOFA
equally here. The members of the foreign force or civilian compo- requires the receiving State to adjudicate and pay the claims in
nent must be acting in pursuance of the applicable treatyscordance with its laws and regulations are subject to partial reim-
objectives. bursement by the United States.

b. Within the United States, third-party ex gratia claims are paya- b. Claims by foreign inhabitants based on acts or omissions out-
ble only by the sending State and are not payable under chapter Side the scope of official duties are cognizable under chapter 10.

Claims arising from nonscope acts or omissions by third parties who
7-4. Claims not payable are not foreign inhabitants are cognizable under chapter 5 but not
The following claims are not payable: under chapters 3 or 6.

a. Claims arising from a member of a foreign force or civilian
component’s acts or omissions that do not accord with the objec-7-10. Claims procedures
tives of a treaty authorizing their presence in the United States. a. SOFA provisions that call for the receiving State to adjudicate

b. Third-party scope claims arising within the United States that claims have been held to be the exclusive remedy for claims against
are not payable under chapters 3, 4, or 8 are listed as barred undéfe United StatesAaskov v. Aldridge695 F. Supp. 595 (D.D.C.
those chapters. As sending State forces are considered assimilatetP88); Dancy v. Department of Arm97 F. Supp. 612 (D.D.C.
into the U.S. Armed Services for purposes of the SOFAs, their 1995).
members are also barred from receiving compensation from the b. SOFA provisions that call for the receiving State to adjudicate
United States when they are injured incident to their servig#gims against the United States usually refer to claims by third

Daberkow v. United State$81 F.2d 785 (9th Cir. 1978). parties brought against members of the force or civilian component.
This includes claims by tourists or business travelers as well as
7-5. Notification of incidents inhabitants of foreign countries. Depending on how the receiving

For USARCS to discharge its claims responsibilities under NATO State interprets the particular SOFA's class of proper claimants, the
SOFA properly, it must be notified of all incidents, including off- receiving State may also consider claims by soldiers, civilian em-
duty incidents, in which members of a foreign military force or ployees, and their family members. Chiefs of command claims serv-
civilian component are involved. Any member or employee of the ices or other Army JA offices responsible for claims that arise in
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countries bound by SOFA or other treaty provisions requiring a (1) Receive annual training on the receiving State’s claims proce-
receiving State to consider claims against the United States willdures, including applicable time limitations, procedures and the re-
ensure that all claims personnel know the receiving State’s policy onsponsible receiving State claims offices’ or agencies’ locations.
which person or classes of persons are proper claimants under such (2) Screen all new claims and inquiries about claims to identify
provisions. When a claim is filed both with the receiving State and those claimants who must file with the receiving State.
under either the MCA or FCA, the provisions of subparagraph 3- (3) Ensure that all such claimants are informed of this require-
4a(8) of this publication and DA Pam 27-162, subparagrapl,3-4 ment and the applicable time limitation.
apply. (4) Ensure that all NATO SOFA claims based on incidents oc-
c. Where SOFA provisions provide for receiving State claims curring in circumstances that bring them within the United States’
consideration, the time limit for filing such claims is often substan- primary sending State jurisdiction are fully investigated.
tially shorter than the two years otherwise allowed under the FCA
or MCA. For example, Defense Cost Offices in Germany require
that a claim be filed under the SOFA within 90 days of the date that
the claimant is aware of U.S. involvement. Chapter 8
d. All foreign inhabitants who file claims against the United Maritime Claims
States that fall within the receiving State’s responsibility, such as
claims based on acts or omissions within the scope of U.S. Armed
Forces members’ or civilian employees’ duties, must file the claim
with the appropriate receiving State office. Those U.S. inhabitantsg 1 Statutory authority
whose claims would be otherwise cognizable under the MCA (chap agministrative settlement or compromise of admiralty and maritime
3) and whom the receiving State deems proper claimants under th|aims in favor of, and against, the United States by the Secretary of
SOFA must also file with the receiving State. the Army, or his or her designee, is authorized by the Army Mari-
e. A claim filed with, and considered by, a receiving State under time Claims Settlement Act (AMCSA) (10 USC 4801-04, 4806, as
a SOFA or other international agreement claims provision may beamended).
considered under other chapters of this regulation only if the receiv-
ing State denied the claim on the basis that it was not cognizable8B—2. Related statutes
under the treaty or agreement provisions. See DA Pam 27-162,The AMCSA is supplemented by the following statutes under which
subparagraph 3a4 for conditions of waiver of the foregoing re- Suits in admiralty may be brought: the Suits in Admiralty Act (46
quirement. See also subparagraphse@®Yand 10-fiof this publica- USC app 741-752); the Public Vessels Act (PVA) (46 USC app
tion. Where a claimant has filed a claim with a receiving State and 781-790); the Act Extending the Admiralty and Maritime Jurisdic-
received payment or the claim has been denied on the merits, sucHon (46 USC 740). Similar maritime claims settlement authority is
action will be the claimant’s final and exclusive remedy and will bar €Xercised by the Department of the Navy under 10 USC 7365 and
any further claims against the United States. 7621-23 and by the Department of the Air Force under 10 USC
9801-04 and 9806.

Section |
General

7-11. Responsibilities .

a. The Commander, USARCS, is responsible for— Section Il )

(1) Providing policy guidance to Command claims services or Claims Against the United States
other responsible JA offices on SOFA or other treaty reimbursements_3 Sco

X . . pe
programs implementing 10 USC 2734a. 10 USC 4802 provides for the settlement or compromise of claims

(2) Monitoring the reimbursement system to ensure that programsgg,__
for the proper verification and certification of reimbursement claims 5 Damage caused by a vessel of, or in the service of, the Depart-
are in place. ment of Army (DA) or by other property under the jurisdiction of

(3) Monitoring funds reimbursed to foreign governments. the DA.

b. Command claims services or other responsible JA offices, b. Compensation for towage and salvage service, including con-
within whose jurisdiction SOFA or other treaty provisions provide tract salvage, rendered to a vessel of, or in the service of, the DA or
for a claim reimbursement system, and where DA has been assignedther property under the jurisdiction of the DA.
single-service responsibility for the foreign country seeking reim- c¢. Damage that is maritime in nature and caused by tortious
bursement (see para 1-10) are responsible for— conduct of U.S. military personnel or Federal civilian employees, an

(1) Establishing programs for verifying, certifying, and reimburs- agent thereof, or property under the Army’s jurisdiction.
ing claims payments. Such service or JA office will provide a copy )
of its procedures implementing the program to the Commander,8—4. Claims payable ) o
USARCS. A claim is cognizable under this chapter if it arises in or on a

(2) Providing the Commander, USARCS, with budget estimates maritime location, involves some traditional maritime nexus or ac-

: : . ! g : tivity, and is caused by the wrongful act or omission of a member of

flosr_itzlmbursements in addition to the reports required by paragraphthe U.S. Army, DOD or DA civilian employee, or an agent thereof,

@) .Providing the Commander. USARCS. each month in which while acting within the scope of employment. This class of claims
payments are made, with statistical information on the number ofmCAUdDe:r’n:gé ItSO n;tsu?gltet?o;?_barge or other water craft
individual claims reimbursed, the total amount paid by the foreign ' Qo L e :

government, and the total amount reimbursed by the United States b. An injury that involves a ship, boat, barge, or other water

(4) Providing the Commander, USARCS, with a quarterly report

howi | reimb id duri h ¢ c. Damage to a wharf, pier, jetty or other structure on, or adja-
showing total reimbursements paid during the quarter for maneuver,q;: 1o any body of water.

damage and tort claims classified according to major categories of Damage or injury on land or on water arising under the AEA

damage determined by the Commander, USARCS, and an update og,q 4jjegedly due to operation of an Army-owned or -leased ship,

major issues or activities that could affect the reimbursement SYS-poat barge, or other water craft.

tem’s operation or_fundlng._ ) e. An injury that occurs on board an Army ship, boat, barge or
c. Command claims services or other responsible Army JA of- gther water craft.

fices will ensure that all claims personnel within their areas of ¢ crash into water of an Army aircraft.

responsibility—
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8-5. Claims not payable not exceeding $25,000. The authority to pay claims may be dele-

Under this chapter, claims are not payable if they— gated to a CJA or claims attorney.
a. Are listed in paragraph 2-39, except for those excluded in d. Only the authorities designated in subparagaaphd b
subparagraph 2-8%5) and (11). above may deny or make a final offer on a claim for more than $25,

b. Are outside the maritime jurisdiction of the United States. 000 in compensation. If a claim cannot be settled within the head of
c. Are not in the best interests of the United States, are contraryan ACO'’s authority or that of the chief of a command claims
to public policy, or are otherwise contrary to the basic intent of the service, it will be forwarded to the Commander, USARCS, through
governing statute, for example: claims for property loss or damageappropriate channels, along with a claims memorandum of opinion
or personal injury or death by inhabitants of unfriendly foreign recommending disposition.
countries or by individuals considered to be unfriendly to the United )
States. When a claim is considered not payable for the reason$ection llI
stated in this paragraph, it will be forwarded for appropriate action Claims in favor of the United States
to the Commander, USARCS, along with the recommendations of
the responsible claims office.
d. Are presented by a national, or a corporation controlled by a

national, of a country at war or engaged in armed conflict with the . . o
United States, or any country allied with such enemy country unless (1) DA-accountable properties of a kind that are within the Fed-
eral maritime jurisdiction.

the appropriate settlement authority determines that the claimant is e
and, at the time of incident, was friendly to the United States. A (2) Property under the DA's qu'Sd'Ct'on or DA property dam-
ged by a vessel or floating object.

prisoner of war or an interned enemy alien is not excluded or barred® - .
from bringing a claim for damage, loss, or destruction of personal - 10 USC 4804 provides for the settlement or compromise of
claims in any amount for salvage services (including contract sal-

g:ﬁgfﬁ)s’ewzg?;kﬁf in the custody of the Government if the claim is vage and towage) performed by thg DA. Claims for salvage services
e. Are for damaées or injuries that a receiving State should payare based upon labor cost, per diem rates for the use of salvage
for .under an international agreement. See paragraph 2-19 vesse_ls and other_ equipment, and repair or _replacement costs for
: ) materials and equipment damaged or lost during the salvage opera-
tion. The sum claimed is usually intended to compensate the United
States for operational costs only, reserving, however, the Govern-
ment’s right to assert a claim on a salvage bonus basis in accord-
ance with commercial practice.

8-9. Scope
a. 10 USC 4803 provides for agency settlement or compromise
of claims for damage to—

8—6. Limitation of settlement

The period of completing an administrative settlement under the
AMCSA is subject to the same time limitation as that for beginning
suit under the SIAA or PVA; that is, a two-year period from the - -
date the cause of the action accrued. The claimant must have agreeq c. The United dStatif. has :_hreet Vf?f“s f_rtom the tdt?:e a marltl_rglle
to accept the settlement and it must be approved for payment by th&'@IM accrues under this section lo Tie suit against the responsible

. . party or parties. The Army’s authority to settle or compromise a suit
Secretary of the Army or other approval authority prior to the end of under this section terminates when the statute of limitations has run.

such period. The presentation of a claim, or its consideration by theEfforts to compromise a claim under this section should not extend
DA, neither waives nor extends the two-year limitation period and more than twopyears past the date the claim accrues unless it is clear
g‘cincge\'lzggn;jh%uelg bzr&slor;nfrc:rr;%d, in writing, when the claim is that an administrative settlement is probable. As a general rule,
ged. paragrap ' affirmative claims that are likely to be resolved through litigation
should be referred to the DOJ not later than two years after the date

8-7. Limitation of liability the claim accorues

Under the provisions of the Limitation of Shipowners’ Liability Act,
46 USC 181-188, in cases alleging injury or loss due to negligentg_10 Civil works claims

operation of its vessel, the United States may limit its liability to the (jnqer the River and Harbors Act (33 USC 408), the United States
value of its vessel after the accident. The Act requires filing of an a5 the right to recover fines, penalties, forfeitures and other special
action in Federal District Court within six months of receiving remedies in addition to compensation for damage to civil works

written notice of a claim. Therefore, USARCS must be notified gcrures such as a lock or dam. However, claims arising under 10

within 10 working days of the receipt of any maritime claim arising ysc 4804 are limited to recovery of actual damage to USACE civil
in the United States or on the high seas out of the operation of anygrks structures.

Army vessel, including pleasure craft owned by the United States.
USARCS will coordinate with the DOJ as to whether to file a 8-11. Settlement authority

limitation of liability action. a. The Secretary of the Army, the Army General Counsel as
_ designee of the Secretary, or other designee of the Secretary may
8-8. Settlement authority compromise an affirmative claim brought by the United States in an

a. The Secretary of the Army, the Army General Counsel as amount not to exceed $500,000. A claim settled or compromised in
designee of the Secretary, or other designee of the Secretary may net amount exceeding $500,000 will be investigated and processed
approve any settlement or compromise of a claim in an amount notand, if approved by the Secretary of the Army or his or her
to exceed $500,000. A claim settled or compromised in a nfdsignee, certified to Congress for final approval.
amount exceeding $500,000 will be investigated and processed and, p. TJAG, TAJAG, the Commander, USARCS, the Chief Counsel,
if approved by the Secretary of the Army or his or her designee, USACE, or his or her designees in USACE Division or District
will be certified to Congress for final approval. Counsel Offices may settle or compromise and receive payment on

b. TIAG, TAJAG, the Commander, USARCS, the Chief Counsel, a claim by the United States under this chapter if the amount to be
U.S. Army Corps of Engineers (USACE), or his or her designees inreceived does not exceed $100,000. These authorities may also
USACE Division or District Counsel Offices are delegated authority terminate collection of claims for the convenience of the Govern-
to settle (such as to deny or approve payment in full or in part) anyment in accordance with the standards specified by the DOJ. See 4
claim under this chapter regardless of the amount claimed, providedCFR Parts 103 and 104.
that any award does not exceed $100,000. c. Unless the Commander, USARCS, alters the delegation, chiefs

c. Unless the Commander, USARCS, alters the delegation, chiefsof command claims services and heads of ACOs or their designated
of command claims services and heads of area claims offices (ACO)CJAs or claims attorneys may receive payment for the full amount
or their designated CJA or claims attorneys are delegated authorityof a claim not exceeding $100,000, or compromise any claim in
to pay up to $25,000, regardless of the amount claimed, and towhich the amount to be recovered does not exceed $25,000 and the
disapprove or make a final offer on a claim presented in an amountamount claimed does not exceed $100,000.
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d. Any money collected under this authority shall be deposited or acts of depredation, or through conduct showing reckless or

into the U.S. General Treasury. wanton disregard of the property rights of others, may be considered
willful damage.
8-12. Demands b. Claims for property wrongfully taker wrongful taking is

a. It is essential that Army claims personnel demand payment, orany unauthorized taking or withholding of property, not involving
notify the party involved of the Army’s intention to make such the breach of a fiduciary or contractual relationship, with the intent
demands, as soon as possible following receipt of information ofto deprive, temporarily or permanently, the owner or person law-
damage to Army property where the party’s legal liability to re- fully in possession of the property. Damage, loss, or destruction of
spond exists or might exist. Copies of the initial demand or written property through larceny, forgery, embezzlement, fraud, misap-
notice of intention to issue a demand letter, as well as copies ofpropriation or similar offense may be considered wrongful taking.
subsequent correspondence, will be provided promptly to the Com-
mander, USARCS, who will monitor the progress of such claims. 9-5. Claims not cognizable

b. Where, in response to any demand, a respondent denies liabiliClaims not cognizable under Article 139, UCMJ, and this chapter,
ty, fails to respond within a reasonable period, or offers a compro-include the following:
mise settlement, the file will be promptly forwarded to the a. Claims resulting from negligent acts.

Commander, USARCS, except those cases in which a proposed b. Claims for personal injury, death, and theft of services.
compromise settlement is deemed acceptable and the claim is other- ¢. Claims resulting from acts or omissions of military personnel
wise within the authority delegated in paragraph 8-11. acting within the scope of their employment.
d. Claims resulting from the conduct of Reserve Component per-
sonnel who are not subject to the UCMJ at the time of the offense.
e. Subrogated claims, including claims by insurers.
Chapter 9 f. Claims involving only contractual and fiduciary disputes.
Claims Cognizable Under Article 139, Uniform Code g. Claims for consequential damages.

of Military Justice o
9-6. Limitations on assessments

9-1. Statutory authority a. Limitations on amount.

The authority for this chapter is article 139, Uniform Code of (1) A special court-martial convening authority (SPCMCA) has
Military Justice (UCMJ) (10 USC 939), which provides redress for authority to approve a pay assessment in an amount not to exceed
property willfully damaged or destroyed, or wrongfully taken, by $5,000 on a single incident and to deny a claim in any amount.

members of the Armed Forces of the United States. (2) A general court-martial convening authority (GCMCA), or
designee, has authority to approve a pay assessment in an amount

9-2. Purpose not to exceed $10,000 on a single incident and to deny a claim in

This chapter sets forth the standards to apply and the procedures tany amount.

follow in processing claims for the wrongful taking or willful dam- (a) If the GCMCA or designee determines that a claim exceeding

age or destruction of property by military members of the Depart- $10,000 for a single incident is meritorious, that officer will assess
ment of the Army (DA). A proper claimant under this chapter the soldier's pay in the amount of $10,000 and forward the claim to
includes any individual (whether civilian or military), a business, a the Commander, USARCS, with a recommendation to increase the
charity, or a State or local government who owns, has an ownershipassessment.

interest in, or lawfully possesses property. When cognizable claims (b) If the head of the area claims office (ACO) (usually the
are presented against a unit because the individual offenders cann@@CMCA’s SJA) decides that the GCMCA's final action under the
be identified, this chapter sets forth the procedures for approvalprovisions of Rule for Court-Martial 1107 in a court-martial arising
authorities to direct pay assessments, totaling the amount of dameut of the same incident would be compromised, that officer may
ages sustained, against the unit members who were present at thferward the article 139 claim to USARCS for action.

scene and allocate individual liability in such proportion as is just (3) Only TIAG, TAJAG, the Commander, USARCS, or designee
under the circumstances. Claims cognizable under other claims stathas authority to approve single incident assessments in excess of

utes may be processed under this chapter. $10,000.

b. Limitations on type of damageBroperty loss or damage
9-3. Effect of disciplinary action, voluntary restitution, or assessments are limited to direct damages. This chapter does not
contributory negligence provide redress for indirect, remote, or consequential damages.

a. Disciplinary action.Administrative action under article 139,
UCMJ, and this chapter is entirely separate and distinct from disci-9—7. Procedure
plinary action taken under other sections of the UCMJ or other a. Time limitations on submission of a claif.claim must be
administrative actions. Because action under both article 189bmitted within 90 days of the incident that gave rise to it, unless
UCMJ, and this chapter requires independent findings on issueshe SPCMCA acting on the claim determines there is good cause for
other than guilt or innocence, a soldier's conviction or acquittal of delay.
claim related charges is not dispositive of liability under article 139, b. Form and presentment of a claiilthe claimant or authorized
UCMJ. agent may present a claim orally or in writing. If presented orally,

b. Voluntary restitutionThe approval authority may terminate the claim must be reduced to writing, signed, and seek a definite
Article 139 proceedings without findings if the soldier voluntarily sum in U.S. dollars within 10 days after oral presentment.
makes full restitution to the claimant. c. Action upon receipt of a clair\ny officer receiving a claim

c. Contributory negligenceA claim otherwise cognizable and  will forward it within two working days to the SPCMCA exercising
meritorious is payable whether or not the claimant was negligent.jurisdiction over the soldier or soldiers against whom the claim is

made. If the claim is made against soldiers under the jurisdiction of

9-4. Claims cognizable more than one convening authority who are under the same
Claims cognizable under article 139, UCMJ, are limited to the GCMCA, forward the claim to that GCMCA. That GCMCA will
following: designate one SPCMCA to investigate and act on the claim as to all

a. Claims for property willfully damagedVillful damage is soldiers involved. If the claim is made against soldiers under the
damage inflicted intentionally, knowingly, and purposefully without jurisdiction of more than one SPCMCA at different locations and
justifiable excuse, as distinguished from damage caused inadvernot under the same GCMCA, forward the claim to the SPCMCA
tently or thoughtlessly in a negligent manner. Damage, loss, orwhose headquarters is located nearest the situs of the alleged inci-
destruction of property caused by riotous, violent, or disorderly actsdent. That SPCMCA will investigate and act on the claim as to all
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soldiers involved. If a claim is brought against a member of one of (2) If the 10’s recommended assessment does not exceed $5,000,

the other military services, forward the claim to the commander of the CJA or claims attorney will, upon legal review, forward the

the nearest major command of that service equivalent to a majorclaim to the SPCMCA for final action.

Army command (MACOM). (3) If the 10’s recommended assessment is more than $5,000, the
d. Action by the special court-martial convening authority. CJA or claims attorney will, upon legal review, forward the claims
(1) If the claim appears to be cognizable, the SPCMCA will file to the head of the ACO, who will also conduct a legal review

appoint an investigating officer (I10) within four working days of within five working days (unless the ACO is the same office that

receipt of a claim. The IO will follow the procedures of this chapter conducted the legal review for the SPCMCA).

supplemented by DA Pam 27-162, chapter 9, and AR 15-6, chapter (a) If the recommended assessment does not exceed $10,000, the

4, which applies to informal investigations. The SPCMCA may head of the ACO will forward the claims file to the GCMCA for

appoint the claims officer of a command (if the claims officer is a final action.

commissioned officer) as the 10. (b) If the recommended assessment exceeds $10,000, the head of
(2) If the claim is not brought against a person who is a memberthe ACO will forward the claims file to the GCMCA for approval of

of the Armed Forces of the United States at the time the claim isan assessment up to $10,000 and for a recommendation of an addi-

received, or if the claim does not appear otherwise cognizable undetional assessment. The head of the ACO will then forward the

article 139, UCMJ, the SPCMCA may refer it for legal review (see claims file and the GCMCA'’s recommendation to the Commander,
subparag below) within four working days of receipt. If after legal USARCS, for approval.

review, the SPCMCA determines that the claim is not cognizable, h. Final action. After consulting with the legal advisor, the

final action may be taken disapproving the claim (see subpara approval authority will disapprove or approve the claim in an

below) without appointing an 10. amount equal to, or less than, the amount recommended by the 10,
e. Expediting payment through Personnel Claims Act and For- up to the amount of their assessment limitation. The approval au-

eign Claims Act procedure¥/hen assessment action on a particular thority will notify the claimant and any soldier subject to that offi-

claim will be unduly delayed, the claims office may consider the cer’s jurisdiction, of the determination and the right to request
claim under the Personnel Claims Act, 31 USC 3721, and chapterreconsideration (see para 9-8). A copy of the 10’s findings and

11 of this regulation, or under the Foreign Claims Act, 10 USC recommendation will be enclosed with the notice. The approval

2734, and chapter 10 of this regulation, as long as it is otherwiseauthority will then suspend action on the claim for 10 working days

cognizable under that authority. If the article 139 claim is later pending receipt of a request for reconsideration, unless the approval

successful, the claims office will inform the claimant of their obliga- authority determines that this delay will result in substantial injus-
tion to repay to the Government any overpayment received undettice. If after this period the approval authority determines that an

these statutes (see subpara &(BJ. assessment is still warranted, the approval authority will direct the
f. Action by the investigating officethe 10 will notify the appropriate DAO to withhold such amount from the soldier's pay
soldier against whom the claim is made. account (see subpara 86 For any soldier not subject to the ap-

(1) If the soldier wishes to make voluntary restitution, the 10 proval authority’s jurisdiction, the approval authority will forward
may, with the SPCMCA’s concurrence, delay proceedings until the the claim to that commander who does exercise SPCMCA jurisdic-
end of the next pay period to permit restitution. If the soldier makestion over the soldier for assessment.
payment to the claimant’s full satisfaction, the SPCMCA will dis- i, AssessmenSubject to any limitations set forth in appropriate
miss the claim. regulations, the servicing DAO will withhold the amount directed

(2) In the absence of full restitution, the IO will determingy the approval authority and pay it to the claimant. The assessment
whether the claim is cognizable and meritorious under the provi-is not subject to appeal and is conclusive on any finance officer. If
sions of article 139, UCMJ, and this chapter, and the amount to bethe servicing DAO cannot withhold the required amount because it
assessed against each offender. This amount will be reduced by angoes not have custody of the soldiers pay record, the record is
restitution the claimant accepts from an offender in partial satisfac-missing, or the soldier is in a no pay due status, that office will
tion. Within 10 working days or such time as the SPCMCA may promptly notify the approval authority of this fact in writing.
determine, the 10 will submit written findings and recommendations  j. Post settlement actiodfter action on the claim is completed,
to the SPCMCA. the claims office servicing the command which took final action

(3) If the soldier is absent without leave and cannot be notified, awill retain the original claim file and forward a complete copy of
claims office may process the article 139 claim in the soldier's the claim file to the SPCMCA.
absence. If an assessment is approved, forward a copy of the claim k. Remission of indebtedne&§. USC 4837(d), which authorizes
and memorandum authorizing pay assessment by transmittal letter téhe remission and cancellation of indebtedness of an enlisted person
the servicing Defense Accounting Office (DAO) for offset against to the United States or its instrumentalities, is not applicable and
the soldier's pay. In the event the soldier is dropped from the rolls, may not be used to remit and cancel indebtedness determined as a
the servicing DAO will forward the assessment documents to Com-result of action under article 139, UCMJ.
mander, Defense Finance and Accounting Services, ATTN: Military
Pay Operations, Indianapolis, Indiana 46249. 9-8. Reconsideration

g. Legal review.The SPCMCA will refer the claim for legal a. General Although article 139, UCMJ, does not provide for a
review to the servicing legal office upon either completion of the right of appeal, either the claimant or a soldier whose pay is as-
I0’s report or the SPCMCA'’s determination that the claim is not sessed may request the approval authority (SPCMCA or GCMCA,

cognizable (see subpad{2) above). depending on the amount assessed) or successor in command to
(1) within five working days or such time as the SPCMCA reconsider the action. Either party must submit such a request for
determines, that office will furnish a written opinion as to— reconsideration in writing and clearly state the factual or legal basis
(a) Whether the claim is cognizable under the provisions of arti- for the relief requested. The approval authority may direct that the
cle 139, UCMJ, and this chapter. matter be reinvestigated.
(b) Whether the findings and recommendations are supported by b. Reconsideration by the original approval authorithe origi-
a preponderance of the evidence. nal approval authority may reconsider the action at any time while

(c) Whether the investigation substantially complies with the pro- holding that position, regardless of whether a soldier whose pay was
cedural requirements of article 139, UCMJ; this chapter; DA Pam assessed has been transferred. The original approval authority may
27-162, chapter 9; and AR 15-6, chapter 4. modify the action if it was incorrect, subject to subparagraph. 9-8

(d) Whether the claim is clearly not cognizable (see subg@ja However, the approval authority should modify the action only
above) and final denial action can be taken without appointing anbecause of fraud, substantial new evidence, errors in calculation, or
10. mistake of law.
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c. Reconsideration by a successor in comm&uibject to sub- which they were recruited and are employed, will be payable only if
paragraph 9-@ a successor in command may modify an action only the act or omission was made in the scope of employment. Howev-
because of fraud, substantial new evidence, errors in calculation, oer, claims arising from the operation of U.S. Armed Forces vehicles
mistake of law apparent on the face of the record. or other equipment by such employees may be paid, even though

d. Legal review and actionPrior to modifying the original  the employees are not acting within the scope of their employment,
action, the approval authority will have the servicing claims office provided the employer or owner of the vehicle or other equipment
render a legal opinion and fully explain the basis for modification as would be liable under local law in the circumstances involved.
part of the file. If a return of assessed pay is deemed appropriate, b. Claims generated by officers or civilian employees of the
the approval authority should request the claimant to return theAmerican Battle Monuments Commission, acting within the scope
money, setting forth the basis for the request. There is no authorityof employment, will be paid from American Battle Monuments
for repayment from appropriated funds. Commission appropriations.

e. Disposition of filesAfter completing action on reconsidera-  ¢- Claims for the loss of, or damage to, property that may be
tion, the approval authority will forward the reconsideration action Settled under this chapter include the following: _
to the servicing claims office, which will then file the action per (1) Real property used and occupied under lease, express, im-

subparagraph 9k7 plied or otherwise. _

(2) Personal property bailed to the Government under an agree-
9-9. Additional claims judge advocate and claims ment, express or implied, unless the owner has expressly assumed
attorney responsibilities the risk of damage or loss.

In addition to the duties set forth in this chapter, the CJA or claims
attorney is responsible for forwarding copies of completed article
139 actions to USARCS, maintaining a log, monitoring the time
requirements of pending article 139 actions, and publicizing the
article 139 program to commanders, soldiers, and the community.

10-4. Claims not payable
A claim is not payable if it—

a. Results wholly from the negligent or wrongful act of the
claimant or agent.

b. Is purely contractual in nature.

c. Arises from private or domestic obligations as distinguished
from Government transactions.

d. Is based solely on compassionate grounds.

e. Is a bastardy claim.

f. Is for any item, the acquisition, possession, or transportation of
which is in violation of DA directives, such as illegal war trophies.

g. Is for rent, damage, or other payments involving the acquisi-
tion, use, possession, or disposition of real property or interests
10-1. Statutory authority therein by and for the DA, except as authorized by paragraph 10-

: : : 3c(2).
Iggﬁsti(t)magcagt?; ;'%éors,[t;t'_s 105h4z;pt§(rm|]sm:)hnelyA;cetfe(?:eéOtOAggutsr:e h._Is not in the best_interest of the United_St'ates, is contrary to
Forei’gn Claims Act (FCA), as amencied by PL 86-223, 1 Septemberp_ubllc policy, or otherwise clontrary to the basic intent of the gover-
1959 (73 Stat. 453); PL 86-411, 8 April 1960 (74 Stat. 16); PL 90- Ning statute (10 USC 2734); for example, claims for property loss or
521, 26 September 1968 (82 Stat. 874); PL 91-312, 8 July 1970 (8£12mage, or personal injury or death caused by inhabitants of un-
Stat. 412); PL 93-336, 8 July 1974 (88 Stat. 292); PL 96-513, Title riendly foreign countries or by individuals considered to be un-

; friendly to the United States. When a claim is considered not
V. Section 511 (95), 12 December 1980 (94 Stat. 2928). payable for the reasons stated in this paragraph, it will be forwarded

10-2. Scope for appropriate action to the Commander, USARCS, with the rec-

a. Application. This chapter, which is applicable outside the orr_]mlendatlonst %f E)he resptpnsncl)le claims Of'fIC?. wrolled b
United States, its commonwealths, territories and possessions, in- It S lprefsene ty atna ional, or a (c:jorpora '03 Conﬂfote i )t/ha
cluding areas under the jurisdiction of the United States, implementsna lonal, of a country at war or eéngaged In armed conflict wi e

the FCA and prescribes the substantive basis and special procedur%iinlted States, or any country allied with such enemy country unless
requirements for settlement of claims of inhabitants of a foreign 1€, @PPropriate settlement authority determines that the claimant is
country, or of a foreign country or a political subdivision thereof, and, at the time of the incident, was friendly to the United States. A

. . P prisoner of war or an interned enemy alien is not excluded from
Zgﬁgge t?:us%rytgd ssetr?/iz r?gm%i?sogﬁlcil\?ijlgz‘egqeall(t)h'egsr grrogzirrtzfiling a claim for damage, loss, or destruction of personal property
ge caused by " ployees, ithin the Federal Government’s custody if the claim is otherwise
that arise incident to noncombat activities of the Armed Forces payable
b. Effect of Military Claims ActA Military Claims Act (MCA) :

. . . j- Is for damages or injury, the claim for which a receiving State
claim may be settled under the FCA only if the claimant has beengp 14 adjudicate and pay pursuant to an international agreement

dete.rmlined to be an iqhabitant of a foreign country at the time Ofsubject to waiver by the Commander, USARCS. See DA Pam 27-
the incident. However, in a wrongful death claim, only the decedent 162, paragraph 3a for a discussion of the conditions of waiver.

need have been an inhabitant of a foreign country (see pafp 3-2  "|q |isted in paragraph 2-89except for the exclusions listed in
c. Effect of Army Maritime Claims Settlement Attmaritime subparagraphs 2-8@%), (8), and (11). Additionally, the exclusions
claim may be settled under the FCA only with permission of the ggt forth in subparagraphs 2¢89) and (2) do not apply to a claim
Commander, USARCS. arising incident to noncombat activities.
. I. Is brought by a subrogee.
10-3. Claims payable . m. Is covered by insurance on the involved U.S. Armed Forces’
a. A claim for death, personal injury, or loss of or damage 10 yepicie or the tortfeasor's POV, in accordance with requirements of

property may be allowed under this chapter if the damage alleged, toreign country, unless the claim exceeds the coverage or the
results from noncombat activity or a negligent or wrongful act or ;i rer is insolvent. See subparagraph &0-5

omission of soldiers or civilian employees of the U.S. Armed, |g payable under chapters 3 or 11.

Forces, as enumerated in paragraphc@(), regardless of whether

the act or omission was made within the scope of their employment.10-5. Applicable law

This includes non-U.S. citizen employees recruited elsewhere but a. In determining an appropriate award, apply the law and cus-
employed in a country of which they are not a citizen. However, atom of the country in which the incident occurred to determine
claim generated by non-U.S. citizen employees in the country inwhich elements of damage are payable and which individuals are

Chapter 10
Foreign Claims Act

Section |
General

28 AR 27-20 « 31 December 1997



entitled to compensation. However, where the claimant is an inhab-and any local procedures established by the appointing authority or
itant of another foreign country and only temporarily within the command claims service responsible for the geographical area in
country in which the incident occurred, the quantum of certain which the claim arose. Chiefs of a command claims service may
elements of damages, such as lost wages and future medical caregquest assistance on claims investigation within their geographical
may be calculated based on the law and economic conditions in thereas from units or organizations other than the FCC. The Com-
country of the claimant’'s permanent residence. Punitive damageanander, USARCS, may make the same request for any claim re-
and interest will not be allowed. Court costs, bail, interest, conven-ferred to an FCC appointed under his or her authority.
ience, or expenses in connection with the claim’s preparation and f. When an FCC intends to deny a claim or offer an award less
presentation are not allowed. than the amount claimed, it will notify the claimant, the claimant’s
b. The guidance set forth in paragraph [84hrough d as to authorized agent, or legal representative, in writing, of intended
allowable elements of damages is generally applicable. Where morahction on the claim and the legal and factual bases for that action.
damages, as defined in DA Pamphlet 27-162, paragraplt, 2are This notice serves to give the claimant an opportunity to request
permitted, such damages are payable. The rules on contributory oreconsideration of the FCC action and state the reasons for the
comparative negligence, joint and several liability, and collateral request before final action is taken on the claim. When the FCC

source payments, set forth in paragrapre@pof this publication, intends to award the amount claimed or recommend an award equal
are applicable. to the amount claimed to a higher authority, this procedure is not
c. Deductions for insurance. necessary.

(1) Insurance coverage recovered or recoverable will be deducted (1) This notice should be given at least 30 days before the FCC
from any award. In that regard, every effort will be made to monitor takes final action, except on small claims processed pursuant to
the insurance aspect of the case and encourage direct settlemeptragraph 2-17.
between the claimant and the insurer. (2) If the FCC proposes a partial award, a settlement agreement

(2) When efforts under subparagraph (1) above are of no avail, orshould be enclosed with the notice. Claimants will be advised that
when it otherwise is determined that an insurance settlement will notthey may either accept the FCC action by returning the signed
be reasonably available for application to the award, no award will settlement agreement or, if dissatisfied with the FCC's action, they
be made until the Commander, USARCS, has first granted consentmay submit a request for reconsideration stating the factual or legal
In such cases, an assignment of the insured’s rights against theeasons why they believe the FCC’'s proposed action is incorrect.
insurer will be obtained and, in appropriate cases, reimbursement (3) An FCC may alter its initial decision based on the claimant’s
action will be instituted against the insurer under applicablesponse or proceed with the intended action. If the claimant’s
procedures. response raises a general policy issue, the FCC may request an

(3) If an insurance settlement is not available due to the insurer'sadvisory opinion from the Commander, USARCS, while retaining
insolvency or bankruptcy, a report on the bankruptcy will be for- the claim for final action at its level.
warded to the Commander, USARCS, without delay, setting forth  (4) Upon completion of its evaluation of the claimant’s response,
all pertinent information, including the alleged reasons for the bank-the FCC will notify the claimant of its final decision and advise the

ruptcy and the facts concerning the licensing of the insurer. claimant that its action is final and conclusive as a matter of law (10
USC 2735), unless the final decision is a recommendation for pay-
Section |l ment above its authority. In that case, the FCC will forward any
Foreign Claims Commissions response submitted by the claimant along with its claims memoran-
dum of opinion to the approval authority, and will notify the claim-
10-6. Appointment and functions ant accordingly.

a. Claims cognizable under this chapter will be referred to a (5) \when an FCC determines that a claim is valued at more than
foreign claims commission (FCC) for processing, regardless of thegs 000 or all claims arising out of a single incident are valued at
amount claimed. The senior Judge Advocate (JA) of a commandmgre than $100,000, the file will be transferred to the Commander,
having a command claims service will appoint necessary FCCs toygaRcs, for further action. See subparagraph d@)9 Upon re-
act on claims arising w_ithin his or her geographic_al area of jurisdic- quest of the Commander, USARCS, the FCC may negotiate a settle-
tion, and on claims arising in another geographical area that havement’ the amount of which exceeds the FCC's authority; however,
been trapsferred by agreement between .the commanders i”V0|Vedapprova| by a higher authority is required.

The senior JA may delegate this authority to the commander or *(g) Every reasonable effort should be made to negotiate a mutu-
chief of the command claims service. ally agreeable settlement on meritorious claims. When an agreement

b. The Commander, USARCS, will appoint all other FCCs to act can pe reached, the notice and response provisions above are not
on all other claims, regardless of where such claims arose. FCCygcessary. If the FCC recommends an award in excess of its mone-
appointed by the Commander, USARCS, at units based in CONUSary authority, the settlement agreement should indicate that its rec-
may act on any claim arising out of such unit's operations. Any ommendation is contingent upon approval by higher authority.
FCC operating in or adjudicating claims arising out of a geographi-
cal area within a command claims service’s jurisdiction will comply 10-7. Composition
with that service's legal and procedural rules. a. Normally, an FCC will be composed of either one or three

c. An FCC may operate as an integral part of a command claimsmembers. Alternate members of three-member FCCs may be ap-
service that determines the cases to be assigned to it, furnish necepointed when circumstances require, and may be substituted for
sary administrative services, and establish and maintain its recordsregular members on specific cases by order of the appointing au-
Where an FCC does not operate as part of a command claimshority. The appointing orders will clearly designate the president of
service, it may operate as part of the office of a Division, Corps or a three-member FCC. Two members of a three-member FCC will
higher command SJA, which will perform the foregoing functions. constitute a quorum, and the FCC's decision will be determined by

d. An appointing authority may relieve an FCC whom he or she majority vote.
has appointed, forwarding one copy of each order addressing an b. Upon approval by the Commander, USARCS, the membership
FCC'’s appointment, relief, or change of responsibility to the Com- may be composed of one or more members of another uniformed
mander, USARCS. Upon receipt of an initial appointing order, the service. If another service has single-service responsibility over the
Commander, USARCS, will assign an office code number to the foreign country in which the claim arose, that service is responsible
FCC. Without such a number, the FCC has no authority to approvefor the claim. If requested, the Commander, USARCS, may furnish
or pay claims. a JAG officer or claims attorney to be a member of another serv-

e. Normally, the FCC is responsible for the investigation of all jce’'s FCC.
claims referred to it, using both the procedures set forth in chapter 2
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10-8. Qualification of members currency. The first $100,000 of any award will be paid from Army

Normally, a member of an FCC will be either a commissioned claims funds. The excess will be reported to the Financial Manage-
officer or a claims attorney. At least two members of a three- ment Service, Department of Treasury, with the documents listed in
member FCC must be JAs or claims attorneys. In exigent circum-DA Pam 27-162, paragraph 2-101.

stances, a qualified non-lawyer employee of the Armed Forces may h. If the appellate authority upholds a final offer or authorizes an

be appointed to an FCC, subject to prior approval by the Command-award on appeal from a denial of a claim, the notice of the appellate
er, USARCS. Such approval may be granted only upon a showingauthority’s action will inform the claimant that he or she must

of the employee’s status and qualifications and adequate justifica-accept the award within 180 days of the date of mailing of the
tion for such appointment (for example: lack of legally qualified notice of the appellate authority’s action or the award will be with-

personnel). The FCC will be limited to employees who are citizens drawn, the claim will be deemed denied, and the file will be closed
of the United States. An officer, claims attorney, or employee of without future recourse.

another armed force will be appointed a member of an Army FCC i. The chief of an overseas command claims service may delegate

only if approved by the Commander, USARCS. to a one-member FCC the responsibility for the receipt, processing,
and investigation of any claim, regardless of amount, except those

10-9. Settlement authority required to be referred to a receiving State office for adjudication

a. In order to determine whether the claim will be considered by under the provisions of a treaty concerning the status of U.S. forces
a one-member or three-member FCC, the claimed amount will bein the country in which the claim arose. If, after investigation, it
converted to the U.S. dollar equivalent (based on the annual Foreigmppears that action by a three-member FCC is appropriate, the one-
Currency Fluctuation Account exchange rate, where applicabl@pmber FCC should send the claim to the three-member FCC with
However, the FCC'’s jurisdiction to approve is determined by the a complete investigation report, including a discussion of the appli-
conversion rate on the date of final action. Accordingly, if the value cable local law and a recommendation for disposition.
of the U.S. dollar has increased, the FCC must forward the recom-
mendation to a higher authority, as appropriate. 10-10. Solatia payment

b. Payment will be made in the currency of the country in which Payment of solatia in accordance with local custom as an expression
the incident occurred or in which the claimant resided at the time of of sympathy toward a victim or his or her family is common in
the incident, unless the claimant requests payment in U.S. dollars of0me overseas commands. Such payments are not to be made from
another currency and such request is approved by the Commandethe Claims Expenditure Allowance. These payments are made from
USARCS. However, if the claimant resides in another foreign coun- local operation and maintenance funds pursuant to directives estab-
try at the time of payment, payment in an amount equivalent to thatlished by the appropriate commander for the country concerned.
which would have been paid under the preceding sentence may bdhis applies even where a command claims service is directed to
made in the currency of that third country without the approval of administer the command's solatia program.
the Commander, USARCS.

c. Unless otherwise restricted by the appointing authority, a one-
member FCC who is a JA or a claims attorney may consider and
pay claims presented in any amount provided a mutually agreedChapter 11 )
settlement may be reached in an amount not exceeding $15,000, d’ersonnel Claims and Related Recovery Actions
disapprove any claim presented in an amount not exceeding $15 )
000. Any other one-member FCC may consider and pay, in full or Section |
in part, claims presented in an amount not exceeding $2,500 that iGeneral
considers meritorious. 11-1. Authority

‘.j' A three-m_ember FCC, unless otherwisg restricted py the aP-The Personnel Claims Act (PCA), 31 USC 3721, formerly 31 USC
pointing authority, may take the following actions on a claim that is 49243 as amended by PL 97-226, 96 Stat. 245, 28 July 1982 (the
properly before it: . . Act) and PL 100-565 (102 Stat. 2833), 31 October 1988; DODD

(1) Disapprove a claim presented in any amouifter it takes 551510 17 June 1965, with Change 1, 6 July 1965; and 31 USC

final action and disa.pproves a claim presgntgd in any amount overzzqq formerly 31 USC 951-953, provides the authority for the
$50,000, the FCC will forward to the appointing authority the writ- geitlement of claims for loss, damage, or destruction of personal

ten notice to the claimant required by subparagraphf,1@y property of military personnel or civilian employees incident to their
response from the claimant, and its notice of final action on the service.
claim.

(2) Approve and pay meritorious claimA. claim that the FCC 11-2. Delegation of authority
has adjudicated as meritorious, in an amount not exceeding $50,000, a. Settlement authority.
may be paid in full or in part. The FCC will forward claims valued (1) The following are delegated authority to pay up to the statu-
in excess of $50,000 or incidents from which multiple claims may tory limit, currently $40,000 (or $100,000 for emergency evacua-
arise valued at more than $100,000, to the Commander, USARCStions or extraordinary circumstances pursuant to 31 USC
through the appointing authority, for further action along with a 3721(b)(1)), in settlement of claims, and to disapprove claims re-
claim memorandum of opinion. gardless of the amount claimed:

e. TJIAG, TAJAG and the Commander, USARCS, or his or her (a) The Judge Advocate General (TJAG).
designee serving at USARCS, may approve and pay, in whole or in (b) The Assistant Judge Advocate General (TAJAG).
part, any claims as long as the amount of the award does not exceed (c) The Commander, USARCS, or the Chief, Personnel Claims
$100,000, may disapprove any claim, regardless of either trel Recovery Division, USARCS.
amount claimed or the recommendation of the FCC forwarding the (2) The following are delegated authority to pay up to $25,000 in
claim; or, if a claim is forwarded to USARCS for approval of settlement of claims and to disapprove claims regardless of the
payment in excess of $50,000, refer the claim back to the FCC oramount claimed:
another FCC for further action. (@) The Judge Advocate (JA) or Staff Judge Advocate (SJA) or

f. Payments in excess of $100,000 will be approved by the Secrethe chief of a command claims service.
tary of the Army, the Army General Counsel as the Secretary’s (b) Heads of area claims offices (ACO) designated under para-
designee, or other designee of the Secretary. graph 1-8 (subject to the provisions of subpara d)-5

g. Following approval where required and receipt of an agree- b. Approval authorityHeads of claims processing offices (CPO)
ment by the claimant accepting the specific sum awarded by thewith approval authority are delegated authority to pay up to $10,000
FCC, the claim will be processed for payment in the appropriatein settlement of claims.
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c. Office codeAuthority delegated by this paragraph will not be other chapters prior to any disapproval. Give particular attention to
exercised unless the claims settlement or approval authority haghe nature of the claim; many alleged “unusual occurrences” are
been assigned an office code. actually torts, either by employees or by individuals in their private

d. US Army Corps of Engineers area claims offiteS. Army capacities.

Corps of Engineers (USACE) ACOs are not delegated approval or (2) If a claim cognizable under this chapter arises from an inci-
settlement authority under this chapter and will forward any such dent resulting in personal injury, no payment or emergency partial
claims to the ACO for the geographic area in which the USACE payment will be made under this chapter until the incident has been
office is located. (See DA Pam 27-162, paragraph 11-2, concerningnvestigated in accordance with chapter 2, section IV. The Com-
claims of USACE personnel incident to travel to or from Saudi mander, USARCS, or Chief, Personnel Claims and Recovery Divi-
Arabia, Kuwait, Bahrain, Sudan, Egypt or Morocco.) sion, USARCS, may waive the requirement. Prior to payment, the

e. When adjudicated claim exceeds claims office jurisdiction.  investigation must establish that the incident was not caused by the
the adjudicated amount of a claim exceeds the monetary jurisdictionnegligence of the claimant or an agent of the claimant.
of the claims office, the CJA or claims attorney will approve and  (3) Any claim within the scope of this chapter that is also cog-
pay the claim up to that office’s delegated authority, and forward it nizable under Article 139 will first be considered under chapter 9. If
with all documentation (including computer disk, paper screen, andsettlement of the Article 139 claim will be unduly protracted, the
memorandum of opinion) to the next higher claims authority for claim may be settled under this chapter and the claimant advised to

additional payment. repay any overpayment if payment is later received under the provi-
f.  Further delegationPursuant to subparagraph flef this pub- sions of chapter 9. )
lication, the authorities named in subparagraplasd b above may (4) Any claims of service members that are not payable under

further delegate, in writing, any portion of, or all, their monetary this chapter should be considered under chapter 3, if they involve
approval authority to a subordinate JA or claims attorney in their @ny allegation of a tort. _ S
service or office. The authority to act upon requests for reconsidera- d. Any claim cognizable under this chapter that is primarily the
tion, waivers of the maximum allowable, and to disapprove claims result of the fault or negligence of a Government contractor other
will not be delegated. In this context, “disapproval” refers to disap- than a common carrier or warehouse firm will first be referred to the
proval of a claim in its entirety, not simply disapproval of a single contractor or his or her insurer for settlement in accordance with
line item (unless the claim has only one line item). DA Pam 27-162, subparagraph 14-5

11-3. Scope 11-4. Claimants

a. This chapter prescribes the substantive bases and special pro- & A claim may be presented under this chapter only by the
cedural rules for the administrative settlement of claims against the©lloWing personnel: .
United States submitted by Active Army, Army National Guard (1) A member of the Active Army. o
(ARNG), and United States Army Reserve (USAR) personnel and _ (2) A member of the USAR or the ARNG performing inactive-
Department of Defense (DOD) of Department of Army (DA) civil- duy training or active service. o
ian employees for damage to, or loss of, personal property incident, (3) A civilian employee of DA; a civilian employee of the

to their service. This chapter also sets forth procedures for adminis”ARNG funded under 32 USC 709; a civilian employee of the DOD

trative recovery from third parties responsible for the loss or damage/N© iS not an employee of the Department of the Navy or the
Department of the Air Force; or a continental wage scale, local

to, or destruction of, such personal property. The underlying Act is a . . 2
P property ying age scale, and other foreign national local civilian employee. (See

gratuitous payment statute; claims thereunder are not based in tor .
even though some tort concepts are used in the adjudication o ODD 5515.10.) However, the claims of DOD dependent school

claims arising under this chapter. Further, the Act does not make théeache_rs and Defense Commissary Agency (DECA.) CiVi”aU employ-
United States a total insurer of the personal property of properees will be settled by the Service operating the installation where
claimants that teacher or DECA employee is employed.

b. The maximum amount that may be paid for any loss or dam- (4) The authorized agent or legal representative of any member

e - e . : of a military component or civilian employee listed in sub-
age arising from a single incident is set forth in the Personnel . . ,
C?aims Ac? as amendeg. Currently, this maximum amount is $40 paragraphs (1) through (3). Additionally, a proper claimant's spouse

000 (or $100,000 for loss or damage arising from an emergenc may file a claim on that claimant’s behalf if the spouse provides to
evacuation or other extraordinar cir(?umstanc%s) The currentgmaxi)ithe field claims office a written and dated document signed by the
y : proper claimant authorizing the spouse to file the claim. However,

mum limit of $40,000 is specifically limited to losses of personal : : . . .
. - any claim presented by a claims preparation service or other hired
property occurring after 31 October 1988, and to losses resultlngagem must be signed and ratified by the proper claimant to preclude

locrtne de\gacg,ilg;l? ?ﬁe %X;??e%rd'srlz,[zscgflf{: s(t)?f?cceerssl a?r: dhg;t'lfo aecetz dl'assignment of claims, regardless of whether the claimant has exe-
9 ployees. ( uted a power of attorney.

maximum limit of $25,000 is applicable to losses of personal prop- (5) The survivors of any member of a military component or

erty occurring after 28 July 1982 and before 1 November 1988.) .. \. . : ;
The current maximum limit of $100,000 for loss or damage arising %miv?n;n;%gegf I;t:geégms::pparagraphs (1) through (3) in the

from emergency evacuations or extraordinary circumstances is fully (a) Spouse

retroactive and applies to claims arising before, on, or after 12 (b) Child o.r children

February 1996 (the enactment date of the 1996 amendment to the (c) Father or mother. or both
Personnel Claims Act). This includes claims settled prior to 12 (d) Brothers or sister’s, or bofh.

February 1996, provided— b. Claims of civilian em i
. . N . . ployees of nonappropriated fund (NAF)
(1) A request for reconsideration of the claim is presented, in ,qivities for damage to or loss of personal property incident to their

writing, on or before 12 February 1998. . service will be processed in accordance with this chapter and chap-
(2) The claimant has proof that an appropriate settlement or ap-, 12, with payment made only from NAFs.

proval authority determined the amount of damage or loss prior t0 - A member of another U.S. Armed Force may present a claim
12 February 1996. . , to an Army claims office for loss of, or damage to, personal prop-
(3) The total of all amounts paid in settlement of the claim does gty incident to his or her service. Any such claim will be investi-
not exceed $100,000. _ _ gated and processed short of adjudication under the provisions of
c. Any claim within the scope of this chapter that otherwise thjs chapter, and forwarded for settlement to the nearest legal office
would be cognizable under chapters 3, 4, 5, 6, 8 or 10 will first be of the service concerned. The Commander, USARCS, may enter

considered under this chapter. ) _ into an agreement with the other Services to permit more extensive
(1) If not payable under this chapter, consider the claim under theclaims processing.
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d. Subrogees, assignees, conditional vendors, and similar third e. Transportation losse®©amage to, or loss of, property inci-
parties are not proper claimants under this chapter, and their claimglent to transportation or storage pursuant to orders, in connection
are barred from payment. Further, claims for losses of subrogeeswith travel under orders, or in performance of military duty may be
and similar third parties are barred from consideration or paymentconsidered, if not the result of a mechanical or structural defect.
under other chapters when the property owner could have presente@his includes property in the custody of the following—

a cognizable claim for loss under the provisions of this chapter. (1) A common or contract carrier or any other commercial con-

e. Personnel who do not fall within one of the categories listed in cern, either pursuant to a Government Bill of Lading (GBL), Gov-
paragrapha above (such as spouses of proper claimants without aernment contract, or the commuted rate method (Joint Travel
power of attorney or written authorization, Red Cross employees,Regulation (JTR) Vol Il, paragraph C8001, section 4b(1)). With
foreign military personnel, United Services Organization personnel, respect to mobile homes, it is the owner’s responsibility to place the
or employees of Government contractors, including technical repre-mobile home and its tires, tubes, frame, and other parts in fit
sentatives) are not proper claimants under this chapter. condition and to load the mobile home to withstand the stress of

f. Claimants who are absent without leave (AWOL) will have normal transportation, at his or her own expense, prior to shipment.
any pending claim denied once they are dropped from the rolls. (2) An agent or agency of the Government, to include property
Upon return from AWOL (including dropped from the rolls), the mailed at Government expense in the custody of the U.S. Postal
soldier may request reconsideration pursuant to DA Pam 27-162 Service.

subparagraph 114 (3) The claimant or appropriate personnel while the claimant is
) traveling in a private or public vessel, vehicle, aircraft, or other
11-5. Claims payable conveyance in performance of military duty.

The following are nonexclusive examples of categories of damage (4) The claimant or appropriate personnel while the claimant is
to, or loss of, property that may be considered by claims approvaliraveling aboard a military vessel, aircraft, or vehicle in performance
and settlement authorities as having been sustained incident to sengf military duty or pursuant to orders authorizing travel, including
ice. Note that a loss unconnected with the performance of duty.travel pursuant to leave orders on a space available basis.
particularly a loss occurring outside of normal duty hours, is nor-  f | osses due to public service, enemy action, evacuation, or
mally not incident to a civilian employee’s service, although the postile acts. Damage to, or loss of, property may be considered
same loss might be deemed incident to a soldier's service. This iSyhich is a direct result of—

particularly true if the civilian employee is a local foreign national (1) Enemy action, or threat thereof, combat, guerrilla, or other
employee. A claims approval or settlement authority will ask the pelligerent activities, whether or not the United States was involved;
Chief, Personnel Claims and Recovery Division, USARCS, for an or unjust confiscation by a foreign power or its nationals of property
advance opinion prior to adjudicating a claim that is deemed inci- helonging to soldiers or U.S. national civilian employees.

dent to service, but does not fall within one of the following (2) Acts of mob violence, terrorist attacks, or other hostile acts

categories: directed against the United States or its officers and employees.
a. Contractor caused losseAs n.ote_d, contractor or contractor (3) Action by the claimant in an attempt to quiet a civil disturb-

employee caused losses may be incident to service but should bgnce or alleviate a public disaster.

paid only after seeking compensation from the contractor. (4) Efforts by the claimant to save a human life or Government

b. Tangible personal propertfhe PCA authorizes payment for  property.
damage to tangible personal property only. Payment for real prop- (5) Evacuation from a foreign country on the recommendation or
erty damage or other types of consequential or incidental damages igrder of competent authority. This subsection provides payment for
not authorized. property belonging to soldiers and civilian employees and their
c. Extraordinary hazardsThe PCA compensates for losses from command-sponsored family members, with entitlement to shipment
quarters, loss or damage to clothing and other items being worn, anét Government expense, which is abandoned during an evacuation
most vehicle losses only if caused by “fire, flood, hurricane, or other and not recovered, or damaged by an incident of political unrest or

unusual occurrence, or by theft or vandalism.” hostile act prompting or following such evacuation.

d. Quarters or other authorized placd3amage to, or loss of, g. Loss of money delivered to a Government adsmds of
property by fire, flood, hurricane, or other unusual occurrence, or by funds neither applied as directed by the owner nor returned may be
theft or vandalism may be considered, when it occurs at— considered when the funds were delivered to, and accepted by,

(1) Quarters, wherever situated, that are assigned to the claimangGovernment personnel authorized or apparently authorized to re-
or otherwise provided in kind by the Government. ceive them for such purposes as safekeeping; deposit in savings

(2) Quarters not located in a State or the District of Columbia, deposit program; transmission by personal transfer account; pur-
that are occupied by the claimant in compliance with competentchase of U.S. bonds or postal money orders; or conversion into
authority but are neither assigned to the claimant nor otherwisemilitary payment orders, Government checks, or into another kind
provided in kind by the Government. However, a claim is not of currency.
cognizable when the claimant is— h. Vehicle lossesvehicles are defined to include automobiles,

(@) A civilian employee who is a local inhabitant. motorcycles, mopeds, utility trailers, camping trailers, trucks with

(b) A U.S. citizen hired as a civilian employee while residing mounted camper bodies, motor homes, boats, boat trailers and air-
abroad or after moving to a foreign country as part of the householdcraft. For purposes of this paragraph, vehicles are also defined to
of a person who is not a proper party claimant. include bicycles which, at the time of the loss are owned and being

(c) A family member not residing in a State or the District of operated by a proper party claimant or are located at the claimant’s
Columbia while the soldier is stationed in a different country. quarters (as defined in subpateabove). Mobile homes and other

(d) A local inhabitant of a U.S. territory who is in that territory at property used as dwelling places are not considered vehicles. Dam-
the time of a loss when he or she is in the ARNG either on full-time age to, or loss of, vehicles and property properly stored or contained
National Guard duty (FTNGD) or on active duty under Title 10, or therein may be considered when—
in the USAR on active duty for any reason. (1) Used in the performance of military duty, if such use was

(3) Any place of lodging (such as a hotel, motel, guest house,authorized or directed for the convenience of the Government and
transit billet or other place), wherever situated, when occupied by provided—
the claimant while in the performance of temporary duty or similar  (a) The travel did not include commuting to or from the perma-
authorized military assignment of a temporary nature. nent place of duty.

(4) Any warehouse, office, hospital, baggage holding area, or (b) The loss or damage did not arise as a result of a mechanical
other place authorized or apparently authorized by the Governmenor structural failure of the vehicle during such usage.
for the reception or storage of personal property. (2) Shipped to, from, or between an overseas area or areas at
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Government expense in accordance with paragtapifbove, pro- located at quarters within the United States that were occupied by
vided the loss or damage did not arise as a result of mechanical othe claimant but were neither assigned nor otherwise provided in
structural failure of the vehicle during such shipment. kind by the Government, is not compensable.

(3) Located at quarters or place of lodging, as defined in para- c. Intangible propertyLoss of property that has no extrinsic and
graphsd(1), (2), and (3) above, or located on a military installation, marketable value but is merely representative or evidence of value,
provided that the loss or damage is caused by fire, flood, hurricanesuch as non-negotiable stock certificates, promissory notes, bonds,
or other unusual occurrence, or by theft or vandalism. For thebills of lading, warehouse receipts, insurance policies, baggage
purposes of this paragraph, the term “quarters” includes garagesghecks, and bank books, is not compensable. Similarly, a claimant
carports, driveways, assigned parking spaces, and lots specificallynay not be compensated for the inability to use nonrefundable
provided and used for the purpose of parking at one’s quarters otickets or recover lease or utility deposits. Loss of a thesis, or other
other area normally used for parking while at quarters by the claim-similar item, is compensable only to the extent of the out-of-pocket
ant and other occupants of the claimant’s building, or by the claim- expenses incurred by the claimant in preparing the item such as the
ant’s neighbors. The term “military installation” is used broadly to cost of the paper or other materials. No compensation is authorized
describe any fixed land area, wherever situated, controlled and usedor the time spent by the claimant in its preparation or for supposed
by military activities or the DOD. For this category, there is a literary value.
presumption that vehicle theft or vandalism does not occur on the d. Incidental expenses and consequential damagdes.Act and
military installation or at quarters and is generally not compensable.this chapter authorize payment for loss of, or damage to, personal
Claims for theft or vandalism to vehicles (including property located property only. Except as provided in paragraph 11-15, consequential
inside a vehicle) are only payable when a claimant proves that thedamages or other types of loss or incidental expenses (such as loss
theft or vandalism occurred while the vehicle was on the military of use, interest, carrying charges, cost of lodging or food while
installation or at quarters (for example: a military police report awaiting arrival of shipment, attorney fees, telephone calls, cost of
indicates broken glass from the window was found at the on-posttransporting claimant or family members, inconvenience, time spent
parking lot where the vehicle was vandalized). A vehicle that is in preparation of claim, or cost of insurance premiums) are not
properly on the installation or at quarters should be presumed to becompensable.
incident to service unless such a presumption would be unreasona- €. Property not reasonable or usefllloss of, or damage to,
ble under the particular circumstances, such as visiting a fellowcommercial property, such as articles acquired or held for sale or
soldier on another installation while on leave. disposition by other commercial transactions on more than an occa-

(4) Located at areas on the military installation where the com- Sional basis, or primarily for use in a private profession or business
mand has assumed responsibility for the security of the vehicle (forénterprise, is generally not compensable. This should be interpreted
example, when a soldier is directed to park the vehicle in a specificliberally in favor of the claimant. _
area during a deployment and the Government provides security for - Fraud.The head of an ACO may completely deny a claim that
the lot). he or she determines to be tainted by fraud. _ _

(5) Located off the military installation when the loss or damage 9 Property lost or damaged as a result of claimant's negli-
is directly connected to the claimant's service, provided the incident 9€nce.Property damaged or lost, in whole or in part, as a result 'Of
does not occur at quarters in a State or the District of Columbia tha@y negligence or wrongful act of the claimant, the claimant's
were not assigned or provided in kind by the Government. spouse or family member, or any agent or employee of the claimant

(6) To the extent the provisions of this paragraph make vehicle @Cting in the scope of employment, is not compensable. Negligence
loss claims payable, when they would not be payable under previoudn@ Pe defined as failure to exercise the degree of care that a
policy, such claims will be considered for payment only if the loss reasonable and prudent person would have exercised under the same

occurred after the effective date of this regulation. circumstances. . .
i. Clothing and articles being woramage to or loss of cloth- . h. _Property acquired, possessed, or transported l_JnIa\_NfuIIy orm

ing and articles being worn while on a military installation or in the ylo:agon ?f local cljaw or C(t)mpeLe_nlt regultatlons olr d're.Ct;V%éS .

performance of military duty may be considered, provided such loss/NCIUCES 0SS or damage (o VENICIES not properly registered or in-

was caused by fire, flood, hurricane, or other unusual occurrence, Oﬁjred. in compliance with local Iaw or competent regulations or
by theft. directives as well as properly registered vehicles that were aban-

doned in violation of law or regulation. The head of an ACO may
waive this provision and pay a claim if he or she determines that

erson on a military installation by the use of force, violence, or . : ; )
Fhreat to do bodily yharm may be yconsidered If cognizable undergood cause existed as to why the claimant failed to comply with the
’ local law, competent regulation, or competent directive.

Article 139, the claims should be considered under chapter 9 of this i. Enemy property or war trophieZhis includes property that

publication. . . by regulation, directive, or order is declared inappropriate or unlaw-
k. Personal property held as eviden&estruction of property ful for personal possession

held as evidence may be considered when the claimant is a victim i, Money. Loss of mone;ll in any amount during shipment or

of a crime a_nd _the destruction was not dl.Je to the claimant's .”eg“' torage with baggage or household goods is not compensable. This
gence. Deprivation of property held as evidence may be considere heludes coin collections

when, after taking all circumstances into consideration, the tempo- k. Property in storageLoss or damage to property stored at a
rary loss of the property will work a grave hardship on a claimant commercial facility for the convenience of the claimant and at his or

who is a victim of a crime. C . her expense is not compensable.

. Other claims payableThe above listing is not exclusive. =y oher jtems not payabldhis listing is not exclusive. Other
Other examples of payable incident to service claims are noted ingyamples of items not reasonable or useful or otherwise not payable
DA Pam 27-162, paragraph 11-5. are found in DA Pam 27-162, paragraph 11-6.

j- On-post robberiesClaims for losses due to theft from the

11-6. Claims not payable _ 11-7. Time prescribed for filing
The following are examples of types and categories of property 5 No claim may be paid under this chapter unless it is presented
losses for which compensation will not be allowed: in writing within two years after it accrues. A claim is presented

a. Real propertyDamage to real property is not compensable. when it is received at a U.S. military establishment, not when it
In determining whether an item is considered to be an item of enters the mail. For purposes of this chapter, a claim accrues at the
personal property, as opposed to real property, normally, any movatime of the incident causing the loss or damage, or at such time as
ble item is considered personal property even if physically joined tothe loss or damage is, or should have been, discovered by the
the land. claimant through the exercise of due diligence. In the case of multi-

b. Property located at quarterd.oss or damage to property ple deliveries on the same GBL, the claim for each portion of the
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shipment accrues when those items are delivered. The claim filedmay establish the locations at which to file claims in unusual cir-

for the initial damage will be amended to reflect the subsequently cumstances, joint claims processing situations, or other situations in

claimed items. If personal property remains in storage after thethe best interest of claims processing.

expiration date of the legal entitlement to storage at Government b. The claimant is responsible for substantiating ownership or

expense, a claim normally accrues on such expiration date. possession, the fact of loss or damage, and the value of property,
b. If a claim accrues in time of war or armed conflict in which especially for expensive items. The claimant is also responsible for

the Armed Forces of the United States are engaged, or if such a wapromptly discovering and reporting loss whenever failure to do so

or armed conflict intervenes within two years after the claim ac- would prejudice either effective investigation of the claim or effec-

crues, and if good cause is shown, the claim may be presented ndive recovery action from a third party. Failure to do so may result

later than two years after the war or armed conflict is terminated. Ain reduction of the amount allowable or denial of the claim in

claims office may telephonically obtain the authority to grant addi- accordance with subparagraph 1&21

tional time to file a claim, from the Chief, Personnel Claims and

Recovery Division. If good cause for delay in filing is not estab- Section II _

lished, the intervention of war or armed conflict, in itself, will not Evaluation, Adjudication, and Settlement of Claims

permit payment of a claim presented later than two years after .

accrual. Pursuant to the provisions of PL 96-446 (94 Stat. 1967), 1411-10. Policy

October 1980, periods of captivity are excluded in computing the & 1€ personnel claims program is a morale program designed
two-year statute of limitations (SOL). to assist soldiers and civilian employees whose property has been

- \ " . lost or damaged incident to their service. To be effective, claims
c. If a proper party claimant is notified that his or her personal

! X . must be adjudicated fairly and promptly to maintain morale, prevent
property in nontemporary storage (NTS) has sustained partial dam'financial haership, and eynsure ICihe ii)]tggrity of the program.pCIaims

age, the_ SOL does not begin to run until the claimant _has "’,mapproval and settlement authorities have discretion in administering
opportunity to ascertain the extent of the loss, or the clalman'[sthiS program to meet those objectives

entittement to Government shipment or storage expires, whichever b. The small claims procedures applicable to claims that may be

occurs sooner. However, the C'@'mam is expected to exercise du%ettled by payment of $1,000 or less without extensive investigation
diligence in attempting to ascertain the extent of the loss. Moreover,sh0u|d be used to the maximum extent feasible. When this proce-

when a proper party claimant is notified that his or her personal 4 e js used, every reasonable effort should be made to settle the
property in NTS at Government expense has sustained complete ain within the shortest possible period, usually one working day.
destruction or loss, the SOL begins to run when this notification is \yovever. the small claims procedures should not be used when

received. additional investigation is necessary to develop the facts required for
an informed disposition of the claim regardless of the amount
claimed.

c. Within the DA, personnel claims will not be transferred except
as authorized by USARCS or a command claims service.
d. When it is necessary to disapprove a claim or to allow a sum
ss than the amount claimed, the claimant must be informed, either
orally or in writing, of the factual or legal basis for the decision.
The file must reflect that this explanation was provided to the
claimant.

11-8. Form of claim
a. Under this chapter, any written demand for compensation is a
claim, even if no specific sum is mentioned nor supporting docu-
mentation provided. Claims personnel will date-stamp, log in, and
consider as a personnel claim any writing received at a U.S. miIitaryIe
establishment if it constitutes a demand for compensation for loss
of, or damage to, personal property. Claims personnel will not
return such writing to the claimant without action as “lacking docu-
mentation” and may only consider it abandoned in accordance with
paragraph 13'($Of thIS pub|icati0n a.nd DA Pam 27-162, paragraph 11-11. Preliminary findings required
11-1th. However, the claimant must complete and submit DD Form Prior to allowing or recommending allowance of compensation for
1842 and DD Form 1844 (List of Property and Claims Analysis the loss, damage, or destruction of property, the approval or settle-
Chart) as a condition precedent to payment of the claim. Claimantsment authority will make the following findings:
will be required to complete only one DD Form 1842 and DD Form  a. The claimant is a proper party claimant.
1844 and to provide only one copy of supporting documentation. b. The evidence substantiates the fact of ownership or possession
b. A demand on carrier, warehouse firm, insurer, or other third of the personal property involved and the fact of loss, damage, or
party is not considered a claim against the United States. Submisdestruction as alleged.
sion of DD Form 1840-R (Notice of Loss or Damage) to the claims c. The loss, damage, or destruction of the property involved was
office does not constitute presentation of a claim. If, however, a sustained incident to the claimant’'s military service or employment.
claimant alleges that he or she filed a claim, and the evidence shows d. The type of property claimed and the amount or gquantity
that within the two-year period, the claimant visited a claims office claimed was reasonable or useful under the attendant circumstances
of one of the Armed Forces with an apparent desire to obtainfor the claimant to have used or possessed incident to military
compensation, it may be presumed, in absence of evidence to theervice or employment.

contrary, that the claimant, in fact, submitted a claim. e. There is no bar to the allowance of compensation for the type
' of property involved, or for the type of loss, damage, or destruction
11-9. Presentation providing the basis of the claim.

a. To constitute a filing under this regulation, a claim must be  f. The claimant certified that no part of the loss is covered by
presented, in writing, to an agency of one of the military depart- insurance. If private insurance covers any part of the loss, the
ments other than the National Guard or a Reserve Component. Aclaimant generally must first settle with the insurance company. See
claim must be in writing and should, if practicable, be submitted to subparagraph 11-B(5). (Coverage under most personal property
the claims office serving the Army installation where the claimant is insurance carried by service personnel includes items lost or miss-
stationed, or nearest to the point where the loss or damage occurredhg, or items destroyed, or damaged by water, fire or vehicular
or where investigation of the facts and circumstances can mostaccident while in custody of a public carrier. Such coverage typi-
conveniently be made. ARNG and USAR personnel will not file cally does not cover property damaged or destroyed by handling.)
claims with their unit but with the nearest Army installation. If (1) When a claimant refuses to provide information on private
submission in accordance with the foregoing is impracticable underinsurance coverage, the CJA or claims attorney may assume, in the
the circumstances, the claim may be submitted, in writing, to the absence of evidence to the contrary, that the claimant had private
commander of any installation or establishment of the Armed Forcesinsurance covering the entire loss, and disapprove the claim.
who will forward the claim to the appropriate Army claims office (2) If the face value of an applicable insurance policy is less than
for processing. The Chief, Personnel Claims and Recovery Division,the total value of the loss (as determined by the insurer), or the
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itemization by the insurer does not indicate the amount actually paidexplanation detailing the facts relied upon which constituted good
for each item but only its determination of the adjudicated value of cause and detailing how the claimant has established each one of the
each item, settlement will be determined by dividing the policy limit four elements below by clear and convincing evidence. This author-
or total amount paid by the total insurance valuation (for example, ity is non-delegable and must be exercised personally by the head of
divide a $50,000 policy limit by a $100,000 loss). That fraction will the ACO. The elements which must be established are—

be applied on an item-by-item basis to allocate the actual amount (1) The property was not held for use in a business or for com-
paid by the insurer for each item. This method of calculation will be mercial purposes.

used regardless of the method the insurer used to determine its (2) The property was actually owned by the claimant.

payment. (3) The property had the value claimed.
(4) The property was damaged or lost in the manner alleged.
11-12. Guides for computing amounts allowable c. Compensation allowable for an item of personal property will

a. On claims for losses incident to service processed under thisnot exceed the actual value of the item at the time of its loss,
chapter or chapter 12, periodically, the Commander, USARCS, will damage, or destruction. Guidance on determining the base figure for
publish an Allowance List-Depreciation Guide specifying rates of actual value, using replacement costs, estimates, or the Table of
depreciation and maximum payments that apply to categories ofAdjusted Dollar Value, is provided in DA Pam 27-162, paragraph
property. (See DA Pam 27-162, figure 11-3.). The Allowance List- 11-14f. Soldiers are permitted to replace items missing or destroyed
Depreciation Guide will be binding on all Army claims personnel. during permanent change of station moves by ordering from the
On claims for losses incident to service processed under this chapteDverseas Post Exchange Catalog, even when ordering from this
or chapter 12, no payment will be made on an item or category ofcatalog is not otherwise permitted. Therefore, such items may be
items in excess of the maximum payment in effect at the time thevalued using this catalog.
claim arose, except as provided in subparagraph bl-14 d. In adjusting a base figure to determine actual value, standard

b. The Commander, USARCS, will promulgate additional guides, yearly rates of depreciation have been established for the types and
references, and tables to assist in computing allowable compensatiogategories of items that have generally recognized periods of useful
under this chapter. (See Claims Reports presente@ihn Army life; standard flat rates of depreciation have been established for
Lawyer, which is published monthly and available to the public, and certain kinds of items that decrease in value primarily as the result
items published electronically through the Claims Forum on the Of the fact they are no longer new and unused, but which do not
Legal Automated Army-Wide System (LAAWS) Bulletin Board continue to depreciate on a yearly basis since they are not subject to

Service). fixed periods of useful life. (See Allowance List-Depreciation
Guide, DA Pam 27-162, figure 11-3.) However, if personal inspec-
11-13. Ownership or custody of property tion of damaged property indicates that it was in better than average

Compensation may be allowed even though the property was not ircondition prior to damage, a lesser rate of depreciation should be
the actual possession of the claimant at the time of the damage oapplied. Similarly, if the evidence indicates that an item was in poor
loss. Compensation may also be allowed even though the propertgondition at time of damage, a higher rate of depreciation is appro-
was not owned by the claimant, provided it was lawfully under his priate. Variations from the established rates of depreciation will be
or her dominion and control. However, compensation will not be fully explained. The following rules are to be observed in comput-
allowed for damage or loss to personal property transported toing the depreciation applicable to any item: )
accommodate another, other than the claimant's family members, (1) Normally no depreciation is to be charged against goods
nor will compensation for damage or loss to a vehicle loaned to aduring periods of storage. However, this does not mean that deduc-
claimant be allowed unless both the claimant and the owner arelions cannot be taken for other reasons, such as a reduction in the
proper party claimants. A vehicle registered in the name of themarket value of an item because of changes in style or
claimant or a spouse is not deemed, as between them, to be loané¥fsolescence. , . o

(see DA Pam 27-162, para 1¢5)). When a vehicle is subjectto a (2) Do not depreciate an item which is less than 6 months old
lien, the vehicle is not deemed to be loaned merely because the titidincluding an item subject to flat rate depreciation) except clothing

is in the name of the lienholder. and other rapidly depreciating articles that may be subject to consid-
erable use in such a short period of time. Calculate yearly deprecia-
11-14. Determination of compensation tion from the date an item is originally acquired to either the date of

a. A claim may be allowed only for the amount and quantity of Pickup (for shipment or storage claims), or to the date the property
personal property considered reasonable or useful for the claimant tavas lost or damaged (for other personnel claims). If the claimant
have used or possessed under the attendant circumstances, incideitduired a used item, the claimant should use either the date the
to his or her service or employment. In determining the reasonable-0riginal owner acquired the item and the original purchase price, or
ness or utility of types and quantities of property included in a claim the claimant's purchase price and date he or she purchased the item.
cognizable under this chapter, an approval or settlement authorityCompute yearly depreciation in accordance with the Allowance
will give consideration to the claimant’s living conditions, family List-Depreciation Guide. ]
size, social obligations, and need to have more than average quanti- (3) No item will be depreciated by more than 75 percent.

ties, as well as the circumstances attending acquisition or possession_ (4) No depreciation is charged against genuine antiques, objects
of the property and the manner of damage or loss. of art, and collector’'s items, except for repair of portions thereof,

b. The maximum amounts allowable for specific types and cate- such as upholstery, which requires periodic replacement or repair.

gories of personal property listed in The Allowance List-Deprecia- - Compensation normally allowed for an item damaged beyond

tion Guide constitute a determination of amount or quantity deemed®CoONOMIC repar 1s the actual value at the time of destruction. How-
reasonable or useful. To avoid application of these maximum allow- ever, if an item has not been totally destroyed and any part remains

ances, a soldier or civilian employee may obtain additional protec-use}:uI and has a salvage value, and that part is to be retained by the

tion on shipments by requesting full replacement protection ?imant, the allowance will be the value at time of destruction less
increased value protection. The Commander, USARCS, and theth® ascertained value of the salvageable part. If the claimant does

. ; ' S J not wish to retain any salvageable part of a destroyed item, he or
Chief, Personnel Claims and Recovery Division, USARCS, may she may be allowed the actual value at the time of the destruction
waive the maximum in a particular case for good cause shown. In

" ; . with no deduction for salvage value, provided the claimant turns in
\?vi?\l/téotnﬁeﬂ;r?a;?naudmo;I?)Cvapgcl:eoinog hfr:gjlzfgfsn;igtr agghdorc'gusrga){fthe salvageable part to the Defense Reutilization and Marketing
. . partic 9 ' Office (DRMO) prior to payment of the claim or holds the item for
the claimant establishes the elements in subparagraphs (1) throug

X ; rn-in to the carrier. (See DA Pam 27-162, paragraph 11-14l) If
.(4) be_low. The head of th_e ACO must pgrsonally_ (_:ertlfy th'.s by the item is turned in to the DRMO, a receipt for the property, DD
including a memorandum in the claims file, providing a written =

orm 1348-1A (Issue Release/Receipt Document), will be included
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in the file of the paid claim. If the CJA or claims attorney deter- recovered property is substantially different in quality, price, or

mines that salvageable items are valued at $25.00 or less, he or shalue from the property claimed, the approval or settlement author-
may advise the claimant to dispose of them other than by turn-in,ity may require the claimant to return the amount allowed for such
and this decision will be noted on the chronology sheet. Review theproperty and accept the property.

memorandum of understanding (MOU) between the military and ) )

industry on the salvage rights of the carrier prior to making a 11-17. Companion claims o

decision on a claimant turning in items to DRMO, granting a waiver When two or more claims arising from the same incident are, by
to a claimant, or telling a claimant that he or she can dispose of thd€ason of differences in amounts, Wlth!n the. jurlsdlqtlon of different

items. The carrier may exercise salvage rights, if applicable. In approval or settlement authorities, action will be withheld on these

certain situations it may be necessary for the claims office to assis€l@ims until the authority having jurisdiction over the largest claim
the claimant to arrange for disposition of the turn-in, if unduly has determined that the claims arising out of the incident are paya-
burdensome. ble, unless the claims lesser in amount are clearly payable and

f. If, after payment of a claim, an approving or settlement author- Meritorious.
ity discovers that the payment was erroneous because the claima
misrepresented the quality, quantity, age, condition, replacement o

repair cost of items, or other facts necessary to the adjudication Ofdamaged or destroyed property. An emergency partial payment up
the claim, the approval or settlement authority may recalculate theto $2,000 is authorized under the following circumstances:

amour?tt alilgws'dwacdr atrr:iangf fo(; :ecohuprlwgiergt of tge errri?]nleou%l) A hardship situation exists that can be alleviated by providing
amount paid. However, tnis procedure shou € used sparngly;mmediate funds for the repair or replacement of certain property
with doubts resolved in favor of the claimant. The procedure is lost or damaged

independent of any other action taken against the claimant. (2) A claim has been presented.

g. In determining allowable amounts, cents will be rounded off to (3) The approval or settlement authority determines that the
the nearest whole dollar on each line item. Drop amounts under 50claim is clearly payable under this chapter, in an amount exceeding
cents and increase amounts from 50 to 99 cents to the next dollar,

the amount of the proposed emergency payment.
Thus, $1.49 becomes $1.00 and $2.50 becomes $3.00. b. The approval or settlement authority may approve an emer-

gency partial payment on any claim that meets the above criteria. If
the adjudicated amount exceeds the approval or settlement authori-
y's delegated monetary amount, pay up to the delegated amount
less the emergency payment), mark the outside of the file
“PRIORITY” and transfer it with all documentation (including com-

uter disk, paper screen, and memorandum of opinion) to the next

1-18. Emergency partial payments
a. Frequently a claimant is in immediate need of funds to replace

11-15. Payable incidental expenses

a. Expenses incident to repair or replacemdnt.addition to
actual value, the cost of obtaining estimates of repair necessary t
substantiate amounts claimed for damaged property may be consid
ered, provided the action of the claimant in contracting for the
estimates appears reasonable under the circumstances or was spe

ically directed by the approval or settlement authority. However, igher claims authority for additional payment. .
when the cost of an estimate can be applied toward the bill due_ S Prior to making any emergency payment, the authority approv-

upon completion of repairs, the cost of the estimate will not be ing such payment normally V.Vi” obtain an executed partial accept-
allowed, whether or not the claimant chooses to have the repairance agreement from the_ claimant or his or he_r Tepresentative. Only
done ’ the Chief, Personnel Claims and Recovery Division, USARCS, or

b. Replacement of certain documeitte. fee charged for his or her designee, can authorize emergency partial payments above

; : : ; 2,000. The authority requesting an emergency partial payment
replacing certain necessary documents such as marriage Ilcenseg ; .
driver's licenses, passports, or birth certificates may be allowed above $2,000 may coordinate by telephone with USARCS.

when these documents are lost or destroyed. 11-19. Personnel claims memorandum

c. Sales tax and drayageSales tax and drayage (including 5 A personnel claims memorandum of opinion will be included
postage or handling charges to mail an item or replacement partiy the file of each personnel claim disapproved; forwarded for ad-
can be allowed up to $50 per claim prior to the actual cost beingjygdication, disapproval, or reconsideration; or forwarded with a rec-
incurred. However, payment in excess of $50 will require the claim- gmmendation that there be a deviation from the Allowance List—
ant to substantiate that the cost has been incurred. Depreciation Guide or other established policy.

b. A personnel claims memorandum of opinion will be signed by
the CJA or claims attorney. It will be routed through any interven-
= . SIS ing settlement authority, addressed to the settlement authority who
the missing property is located before the claim is approved. OnIyWiII take final action (for example: a disapproval would be ad-

the transit-related damage will be payable. As an exception 10 thisyregsed to the SIA of an ACO, and a reconsideration which cannot
ru_Ie,_compensatlon may be "’!"OWed for necessary items that wer e acted on by the head of an ACO would generally be addressed to
missing for an unreasonable time after the expected arrival date an

' . . - e Commander, USARCS). The memorandum will be sufficientl
were replaced by claimant prior to the items being located. Neces- ) um w umiciently

. h . etailed to explain fully and support the action taken or
sary items are those that are basic to the operation of a household. i, mmended.
compensation is allowed under the above exception, the claimant
will disclaim, in writing, further interest and ownership in such 11_20. Reconsideration
items in accordance with subparagraph 1b¢2f A claimant has 60 days from the settlement date of the claim to
b. After approvallf missing property is located after the claim request reconsideration. The head of an ACO may waive this time
is approved for payment, the claimant will normally be advised of period in exceptional cases. The claimant will receive written notifi-
his or her option to— cation of this time limit as part of the notice of action on the claim.
(1) Accept any or all of the items located and remit the amount A claim will be reconsidered under the conditions listed below.
already allowed for such items to the United States. In certain Reconsiderations normally require additional investigation and re-
circumstances, the claimant will not have an option: the Chief, view. This additional information will be documented in the file. An
Personnel Claims and Recovery Division, USARCS, or his or her approval or settlement authority—
designee can require the claimant to accept any or all of the items a. May always reconsider his or her action if the original action
and remit the amount allowed. was in error or is incorrect based on new facts. This may be
(2) Disclaim in writing further interest and ownership in the pursuant to either a claimant’s oral request for reconsideration or as
property and retain the amount approved for payment. If, however,a result of any post-settlement review conducted on the claims file.
the approval or settlement authority determines that any of theNote that while the original approving or settlement authority may

11-16. Property recovered
a. Before approvalDo not pay claims for missing property if
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consider a claimant’s “oral” request for reconsideration, claims per- amount otherwise allowable under this chapter will be reduced by
sonnel should advise claimants that a higher settlement authoritythe amount of the anticipated recovery so affected on an item-by-
will not act on an oral request until the claimant presents it in item basis.

writing in accordance with subparagtapfhe basis for any (2) When a claimant fails to provide timely notice to perfect a
change will be clearly reflected in the file by additional documenta- claim against his or her private insurer, absent good cause, the claim
tion or by explanation on the chronology sheet. will be denied. In determining whether a claimant has good cause

b. Must reconsider a claim upon the written request of the claim- for failing to provide timely notice to a private insurer, the CJA or
ant or someone acting on his or her behalf. The claimant mustclaims attorney will, in addition to the considerations in sub-
clearly state the factual or legal basis for relief. However, the recon-paragraph (3), determine whether the claimant (or agent) willfully
sideration process must be considered not as an adversarial procesdid not provide notice to his insurance carrier. See subparagraph 11-
but rather as an opportunity for the approval or settlement authority11f for policy when a claimant refuses to provide information con-
to continue a dialogue with the claimant. Every effort should be cerning private insurance. A claimant will be presumed to have
made to develop the claimant’s version of the facts. A claim will be knowledge of the terms and conditions of his or her insurance
reconsidered even if a settlement agreement has been executed.contract.

(1) The original approval or settlement authority will modify the (3) When a claimant fails to provide timely notice to a carrier,
original action if he or she determines that the original action waswarehouse firm, or private insurer, settlement and approval authori-
incorrect, or is incorrect based on new evidence. The basis for anyties may waive reduction action for good cause only when one of
change will be clearly reflected in the file by additional documenta- the following circumstances directly contributed to the claimant's
tion or by explanation on the chronology sheet. failure to give timely notice:

(2) A successor or higher approval or settlement authority will () Officially recognized absence (for example: TDY or off-post
only modify the original action on the basis of fraud, substantial training exercises) resulting in claimant’s absence from official duty
new evidence, mistake (misinterpretation) of law or regulation, or anstation for a significant portion of the notice period.
error in calculation. The basis for any change will clearly be re- (b) Hospitalization of claimant for a significant portion of the
flected in the file by additional documentation or by explanation on notice period.

the chronology sheet. (c) Substantiated misinformation concerning notice requirements
(3) If the approval or settlement authority cannot take final action given to the claimant by Government personnel.
on the request (see pacdbelow), he or she will issue any offered (4) Requests for good cause waivers under circumstances other

payment and will forward the claim through any intervening ap- than those in subparagraph (3) may be granted only by the Com-
proval or settlement authorities to the official authorized to take Mmander, USARCS, or designee. _
final action on the request. (5) Prior to taking reduction action, the CJA or claims attorney
c. May take final action on a request for reconsideration if the Will ensure the claimant is provided an opportunity to explain the
action taken on reconsideration results in the acceptance by thé&ircumstances of his or her failure to take appropriate action, and
claimant as full relief on the claim. that the claim file is documented to show the claimant was afforded
d. May take final action on a request for reconsideration if he or this opportunity and the result provided. The chronology sheet in the
she is the head of an ACO or higher settlement authority and—file will contain an explanation of the CJA or claims attorney’s
(1) The reconsideration request does not contain new facts ord€cision regarding reduction or the lack thereof.
legal basis for requesting reconsideration; or b. Information and assistance to claiman@aims personnel
(2) There was no timely request for reconsideration and no ex-
ceptional circumstances are present; or

will—
(1) Furnish the necessary claims forms (DD Form 1842 and DD
(3) The total amount in dispute after the settlement or approval Form 1844) to any individual who indicates, in person or by letter,

authority has acted on the request for reconsideration does no{hat he or she de_swe_.\s to be compensated for loss or damage to
exceed $1,000. personal property incident to service.

(2) Furnish instructions and advice as to the evidence required to
substantiate the claim, assist in the completion of claim forms, and
help with the procurement of evidence in support of the loss and the
amount claimed.

(3) Assure that the description of the items and the damage
shown on DD Form 1844 are sufficiently detailed to permit verifica-
tion of the purchase price and replacement price or repair cost of the
item claimed.

(4) Inform a claimant of the time limits within which a claim
must be filed in order to be considered.

(5) Inform all claimants that they must file and settle with their
private insurance companies before the CJA or claims attorney will
' approve a claim for payment under this chapter. Claimants who
state they have no insurance will be asked to certify that fact and
the written statement will be included in the claim file. The claimant
. will be required to submit proof of final action by the insurer. A
personal to the settlement or approval authority and may not becja or claims attorney may decide to approve a claim for payment
delegated. , , , under this chapter without a claimant first settling with his or her

h. Prior to forwardlng_a request f_or recons!derathn, th_e_ settle- jnsurance company in cases where an insurance company im-
ment or approval authority must notify the claimant, in writing, of properly refuses to pay a claim or the CJA or claims attorney
the action he or she has taken. determines the claimant has good cause.

(6) Advise a claimant to notify the CJA or claims attorney of any
offer of settlement or denial of liability by any third party, and to

a. Reductions for inaction. . , .
(1) The JA will ensure that, when a demand on a carrier or otherS€CUre the CJA or claims attorney’s written consent before execut-
' ing a release or acceptance of any such offer.

third party (other than a private insurer, see subparagraph (2)). is (7) Take an active and continuing role in publicizing claims in-
required and the claimant’s failure, absent good cause, to prov'deformation to soldiers and their families

notice or perform other required actions materially prejudices effec- (8) Inform the claimant whose claim has been denied in part or
tive recovery action with respect to all or part of the loss, the in full of his reconsideration rights and applicable time limits.

e. Will forward to USARCS for action a request for reconsidera-
tion that does not meet any of the criteria in subparagreunsd,
above, or—

(1) Involves a claim on which the head of an ACO or higher
settlement authority has personally acted, where that individual be-
lieves the request for reconsideration should be denied; or

(2) Involves a question of policy or practice that the head of an
ACO or higher settlement authority believes is appropriate for reso-
lution by USARCS; or

f. As an exception, the Chief, U.S. Army Claims Service, Europe
(USACSEUR), may take final action on any reconsideration request
forwarded there by a subordinate office. The Chief, USACSEUR
will include a complete copy of the final action and will forward the
file to the Commander, USARCS.

g. The authority to take final action on reconsideration requests is

11-21. Judge advocate responsibilities
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c. Other actionsThe CJA or claims attorney will ensure that— (4) The claim file includes complete, legible documentation
(1) DD Form 1840-R (Notice of Loss or Damage) is dispatched needed to support recovery action, including a copy of the itemized
to the appropriate third party within 75 days of delivery of goods, or settlement breakdown prepared by the claimant’s insurer, when
10 days for European local moves and line haul shipments, that sappropriate.
copy of the DD Form 1840 (Joint Statement of Loss or Damage at (5) Third party liability is correctly calculated, and is reflected on
Delivery) and Form 1840-R is dispatched to the destination trans-DD Form 1844. This should be done at the same time that payment
portation office, and that a signed and dated copy is maintained ando the claimant is calculated.

incorporated into any claim filed. (6) Written demands for reimbursement are prepared against ap-
(2) The servicing transportation office is directed to inspect dam- propriate third parties, and demands and supporting documents are
aged property in appropriate cases. dispatched locally within seven days of settlement with the claim-

(3) The DD Form 1844 is completed (amount allowed column, ant. If no demand is prepared because liability will not be pursued,
remarks column, and where appropriate, either or both columns forclaims personnel will explain the basis for this on the claims chro-

exceptions) prior to settling the claim. nology sheet and make a brief entry “carrier not liable” in the
(4) All documents written in a foreign language are translated automated database. Note, however, that files forwarded for central-
into English, either verbatim or in summarized form. ized recovery must be held at least 30 days but not more than 45

(5) A request to DFAS-IN is prepared seeking return of unearnedd_aysr after settlement with the claimant. This 30 day_delay allows
freight charges for property that carriers lose or irreparably damagelime for computer data to be processed at USARCS in advance of
(6) A claims office representative will periodically attend local re_celvmg the claim file. Closed files (no further action to be. taken)
transportation office outbound briefings to ensure that appropriateW'” be forwarded for retirement on the 45th day after the files are

information is disseminated to soldiers. closed. . .

(7) Inspections by claims office personnel are conducted in ap- (7) Uneamed freight letters are prepared when required and are
propriate cases (for example: large claim, reconsideration, fraudulenfé!ther 'chuﬁed Illn mgs forwi';lrded for ﬁen;rallzed_ recovery or are
claim, dispute with claimant over amount of pre-existing damage diSpatched locally after settlement with the carrier.

(PED) or depreciation taken, or need for reupholstering an item) and .(ﬁ_) S3eottlgment foffers_from third parties are accepted or rejected
incorporated into the file. within ays of receipt.

: : ; ; (9) Checks received are kept in a locked container in accordance
Clgm:}nﬁgglalfﬁgeigéﬁdgrs ctlr?(lam%l%\t;irnnggy will properly manage with AR 37-103 and are hand-carried or mailed to the servicing
: : - . : DAO within three working days of acceptance. Checks will be
1) On a monthly basis, reconciling recovery accounts with the - . o
sefrv?cing Defense );-\ccounting Officeg(DAO) tg ensure funds are afcceptgd or rejected and returned to the third party within 30 days
. . of receipt.
properly deposited into the correct account. .
(2) On a monthly basis, reconciling expenditure accounts with (10) Under the terms of most contracts, carriers have up to 120

. . . days after receipt of a demand to pay, deny or make a final written
thg Servicing .DAO to ensure that DAO expenditures match claims offer. Claims files for which a third party fails to satisfy its liability
office expenditures.

. . . ' within 150 days of dispatch of a demand, are forwarded to
acs:%)urllztgsurmg expenditures are from the appropriate fiscal year ysarRcs or to contracting officers for offset, as appropriate. Carri-

. . ers attempting to settle a claim may be granted an extension beyond
(4) Recovery checks are properly secured pending deposit.  he normal 120 day deadline in order to complete negotiations.

(11) Demand packets are included for all claim files forwarded to
USARCS due to incidents of bankruptcy.

(12) Demand packets are included in all claim files forwarded to
USARCS for reconsideration.

b. The Commander, USARCS, is responsible for the general ad-
ministration of the Army Carrier Recovery Program and for the
Army Centralized Recovery Program. The Commander, USARCS,
11-23. Scope will ensure th;_at field claims offices comply with subparagraph

a. The Army Carrier Recovery Program involves supervising and @P0ve, and will also ensure— _ _
pursuing administrative settlements of all claims in favor of the (1) Demands for reimbursement received for centralized recovery
Government against third parties arising from claims settled underd'® reviewed for correctness and dispatched within seven days of

the preceding sections of this chapter. The program includes making €C€iPt:

and issuing policies, procedures, and instructions pertaining to re- (2) Within 30 days of receipt, checks matched to files are ac-
covery action. cepted or rejected and returned to the third party. If accepted, all

b. The statutory authority for pursuing recovery action against ghecksfwill betmailed to the servicing DAO within three working
third parties is the Federal Claims Collection Act, 31 USC 3711- ays or acceptance.

11-22. Finality of settlement
Except as provided in subparagraph 1b;2the settlement of a
claim is final and conclusive for all purposes (31 USC 3721(k)).

Section Il
Recovery From Third Parties

3720E (3) All checks are kept in a locked cabinet in accordance with
¢ Tﬁe term “third parties,” as used in this section, refers to all A|-\24;37lﬁlgi.med freight letters are dispatched after settlement with
types of contractors, carriers, and insurers of personal property. the carrier 9 P

11-24. Duties and responsibilities (5) Offset action, or other collection action, as appropriate, is
a. Field claims approval and settlement authorities are responsi_lnltlated against any carrier or other third party that fails to satisfy

ble for local implementation of the Army Carrier Recovery Program its_liability.
and will ensurg that— y y g (6) Field claims offices are promptly notified that a third party

e ; ; ; has filed for bankruptcy so that the field claims offices can forward
(1) Proper notice is provided to third parties. L h :
(2) Claims are processed so relevant time limitations on pursuingaII files involving the bankrupt third party to USARCS as soon as

recovery demands are met, particularly the six-year SOLs set forthposs'ble' .

in 28 USC 2415(a). In overseas areas, statutes of limitations relevantth (7) Records flire r|1_1a|n_ta|ned of N;I'S c_ontractok:s who default on

to locally procured tenders and contracts will be observed. eir_ contractua obligations, and 0 _|_nC|dents that occur in NTS
(3) Servicing transportation offices provide supporting documen- Warehouses‘. in order to pursue l'ab'l'ty as_appropriate. .

tation and perform necessary inspections in a timely manner. Con- ¢. The Chief, U.S. Army Claims Service, Europe, and the Chief,

. . . . - . ] J.S. Armed Forces Claims Service-Korea, will—

S|derat|on_W|II be given to hawr_mg claims personnel inspect Lljf(l) Assume the responsibilities outlined in subparagras}

transportation personnel are unavailable. ; .
through (5) on claims forwarded for European or Korean centralized
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recovery, except that offset actions requiring action by Defensereplacement cost of items, without application of depreciation, if the

Finance and Accounting Service-Indianapolis (DFAS-IN) will be owner purchased replacement cost protection (RCP), also known as

forwarded to USARCS. “full replacement protection.” See DA Pam 27-162, paragraph 11-
(2) Review each Privately Owned Vehicle (POV) shipment file 27, for details.

forwarded for recovery action against the European inland carrier (2) Liability of ITGBL carriers for hold baggage shipments

for potential liability within 45 days of receipt. If negotiations with (Codes 7, 8, and J) will also depend on the date of pickup of goods.

a POV contractor result in an impasse, arrange for dispatch of aSee DA Pam 27-162, paragraph 11-27, for detailed instructions. For

contracting officer’s final decision within 30 days. shipments picked up between 1 October 1993 and 1 October 1995,
the maximum liability was $1.80 per pound per article. Before 1
11-25. Determination of liability October 1993, the maximum liability was only $.60 per pound per

A prima facie case of liability against a third party (for example: article. After 1 October 1995, it is $1.25 times the gross weight of
freight forwarder or warehouse) is established when evidence showshe shipment.

tender (delivery) of an item in good condition to the third party, (3) The maximum liability of domestic freight carriers of house-
return of the items in a damaged condition or loss of the item, andhold goods shipments is generally stated on the GBL or in the
the amount of damage or loss. See discussion of these concepts abntract/rate solicitation. Excess valuation or RCP is not available

DA Pam 27-162, paragraph 11-25. on such shipments.
(4) Liability of commercial airlines is stated on the GBL. Excess
11-26. Exclusions of liability valuation or RCP is not available on such shipments.

The third party is not always held responsible even though a prima (5) Liability for intra-theater shipments in Europe and Korea is
facie case is established. A carrier or freight forwarder is not liable addressed in DA Pam 27-162, paragraph 11-35.
for loss or damage that is due solely to an Act of God, inherent vice c. Nontemporary storage contractofhe contract for storage of
of the article, acts of a public enemy, acts of the shipper or acts of ehousehold goods is the Basic Ordering Agreement, which is gover-
public authority. However, the third party has the burden of proving ned by DOD 4500.34-R, chapter 6. Under this agreement (DOD
that loss or damage was caused by one of the excepted condition4500.34-R, app H), a NTS contractor is liable for a maximum of
that relieves it of liability. This burden includes proving that negli- $50 per inventory line item, for storage booked before 1 January
gence by the agents of the carrier, forwarder or warehouse did notl997. (An exception to the limit of $50 per item applies to large
contribute to the loss. Third parties involved in the transportation or wall units known as schranks. Regardless of the way a schrank is
storage of goods are not liable for the following: listed on the inventory, only one charge of $50 can be applied when
a. Infestations by mollusks, arachnids, crustaceans, parasites, ofiability is calculated.) For storage booked after 1 January 1997,
other types of pests, fumigation, or decontamination when not theliability is $1.25 times the weight of the shipment. The contractor
fault of the third party. may be liable to the full extent of the declared value if the owner
b. Pre-existing damage indicated on the inventory. purchased an insurance policy from the warehouse firm. No liability
c. Mechanical failure of an appliance unless there is evidence ofcan be pursued against the NTS contractor when goods are given
external damage or unless it can be clearly shown that the mechaniout to a carrier unless an exception sheet was prepared by the carrier
cal failure was caused by the third party (for example: statement byshowing any differences as to shortages or overages or the condition
claimant of prior working condition of the appliance combined with - Of items. The exception sheet must be signed and dated by a repre-
an estimate of repair that explains how the appliance was damage@gentative of the warehouse to be valid.

in shipment). d. Packing and containerization contractoGurrently, a local
d. Loss or damage that occurs while the shipment was in theCcontractor operating under Schedule I or Il is usually liable for loss
custody and/or control of the Government. or damage in the amount of sixty cents per pound times the weight

t per article as stated in the liability clause of the contract. Currently,
schedule Il shipment liability is a maximum of $1.25 per pound
times the net weight of the shipment.

e. Mobile home carrierd.iability is governed by the applicable
rate tariff, rate tender, declared valuation, or personal property GBL
11-27. Contractual limits on maximum liability of third as stated in DOD 4500.34-R, Appendix E, and generally is the full
parties cost of repairs for damage incurred during transit. In addition to the

a. General.In order to obtain economical rates, the domestic €xclusions listed in paragraph 11-26, a mobile home carrier is ex-
and international rate solicitations and most direct procuremgHged from liability when the carrier has introduced substantial
method (DPM) contracts contain a provision limiting the third par- proqf t,hat a _Iat_ent st_ructura_l defect (one not detectable during the
ty’s maximum liability. If this liability is expressed as an amount Carier's preliminary inspection) caused the loss or damage.
times the weight of the shipment, the weight used is normally the
net weight listed on the Government bill of lading (GBL). Gross 5 ™ fers of settiemenny offer of settlement or payment from
weight is used on baggage shipments (codes 7, 8, and J). If the yhirq party should be carefully examined giving due regard to all
liability is expressed as an amount times the weight of an article, theg,ciors jnyolved. When such consideration shows the offer or pay-
weight listed in th_e Joint Mllltary-lndustry Table of V\_/elghts (see_ ment to be appropriate, it may be accepted. When the offer or
DA Pam 27-162, figure 11-13) will be used to determine the maxi- hayment does not appear appropriate, further correspondence should
mum Ilablllty. If an article is shl_pped in a carton, the weight of_the be initiated with the third party to clarify the issues.
carton is the weight of that article. Each piece or packag“e shipped prior acceptance of settlement by owri2A is not bound by
constitutes one article. Any article/item taken apart or *knocked e gwner's acceptance of a settlement from a third party where the
down for handllng constitutes one article. Individual a!'tlcle weights acceptance was procured through fraud, duress, collusion, mistake
are listed in the Joint Military-Industry Table of Weights. of fact, or misrepresentation. In such circumstances, when a claim is

b. ~ Carriers. filed, all correspondence with the third party must be included in the

(1) Liability on Through Government Bill of Lading (TGBL) file and further recovery action should be taken where the prior
(codes 1 and 2) or International Through Government Bill of Lading settlement is inadequate.

(ITGBL) (Codes 3, 4, 5, 6 and T) household goods shipments will ¢, Establishment of timely notice.

depend on the dates goods were picked up by the carrier. The (1) Handled by one third party onliWhere one third party had
TGBL carrier may be liable for the full depreciated value of the responsibility for the shipment from pickup to delivery, written
claim, if the owner purchased the higher released valuation averagexceptions on DD Form 1840 are evidence that items in the ship-
under Option 1. The TGBL carrier may be liable for the current ment were lost or damaged when delivered. However, a delivery

e. Loss or damage to any item for which timely notice has no
been provided to the third party.

f. Any loss or damage not presented to the third party within the
6-year SOL for filing claims.

11-28. Settlement procedures in recovery actions
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receipt (DD Form 1840) with no damage indicated is only prima item or category maximum and the claimant has purchased in-
facie evidence of a good delivery and may be rebutted by submis<reased value protection (Option 1) or other depreciated value cov-
sion of DD Form 1840-R, listing all later discovered loss or dam- erage, the claimant will be paid up to the amount of the additional
age. The DD Form 1840-R must be dispatched to the appropriatecoverage to the extent that this does not exceed the adjudicated
third party within 75 days of delivery; the date of dispatch is the value on that item or category.
controlling date. However, the normal 75-day limit for reporting  (3) When the value of the loss of an item exceeds the amount of
additional damage on DD Form 1840-R may be extended by thethe Army’s payment and the claimant has purchased RCP, the
claimant’s hospitalization or officially recognized absence. See the claimant will be paid up to the amount of the additional coverage to
Joint Military-Industry Agreement on Loss and Damage Rules in the extent the Army is able to recover an amount in excess of what
effect at the time of shipment. Implementation dates for the use ofwas paid.
this form and details regarding its use are found in DA Pam 27-162, (4) Command claims services, ACOs, and CPOs with approval
paragraph 11-14i. Timely notice is a question of fact and may beauthority will not pay such claims. All of these claims will be
established by proving a carrier's agent inspected damaged itemdorwarded to USARCS for reimbursement of the claimant.
within 75 days of delivery. It may also be shown by exceptions C- Reimbursement to insurers by USARCS a#hen a claimant
noted at delivery on DD Form 619-1 (Statement of Accessorial h@s purchased an insurance policy covering the shipment or storage
Services Performed), or on the inventory if dated and signed by aof property and the insurance company pays any portion of the
representative of the third party. A letter, or other document noting Value of items lost or damaged, the insurance company is entitied,
loss or damage, dispatched to the third party within 75 days oft0 the extent of its payment, to reimbursement of a pro rata share of
delivery may also constitute timely notice. the amount recoverfed by_USARCS _on__such items. All claims offi-
(2) Handled by two or more third partieEach time custody of cers, when computing third party liability must include amounts

the property changes hands, the inventory will be annotated to shovxpa('jd b&’ ipm”ga:e Lr:]s%rtanf(:(ra an\fi rforr\;]varr]d tk;e file :?I E?A//N?%S ,
any overage, shortage, or damage found. In the case of pickup by aoniract?)r Ifuasglai;s gﬁiggooregont?ac?i)(w Oo?‘fizz deet’ern?ir?esoﬁgto
carrier from a NTS contractor, an exception sheet must be prepare& . 9

' ecovery or offset against a carrier, contractor or warehouse was
and be acknowledged by the warehouse firm to reflect any changes : ) . ) i
in the condition of the goods. %mproper, the claims office will forward a request (with appropriate

justification) to the Chief, Personnel Claims and Recovery Division,

11-29. Reimbursements to claimants and insurers from USARCS, who will authorize a refund as necessary.

money received , ) , ) 11-30. Refund action against a claimant
USARCS is responsible for reimbursing claimants any amount re- o claimant is entitled to the benefit of any additional coverage
covered in excess of what was paid under this chapter on claims thagurchased (such as private insurance, excess valuation, or RCP) on
involve payment of a statutory or category limit, option | or replace- an item-by-item basis as described in DA Pam 27-162, paragraphs
ment cost protection purchased by the member. When forwarding11-21 and 11-27. If a claimant is compensated by a third party on
these files to USARCS, the field office should identify them by an item and is also compensated by DA pursuant to this chapter, the
writing in red on the front upper left corner of the fileclaimant is entitled to retain only the portion of the payment that
“CLAIMANT DUE CARRIER RECOVERY.” Similarly, if private represents the total adjudicated value of the item, without regard to
insurance has paid all or part of the claimant’s loss, the amount thea limitation on payment due to application of a maximum allow-
insurer has paid will be added to the Army’s demand against theance. If a claimant is compensated twice and the total exceeds the
third party. A pro rata share of the amount will be refunded to the amount the claimant is entitled to retain, prompt action to recover
insurer. The file will be marked in red "INSURANCE the excess will be taken in accordance with DA Pam 27-162, para-
RECOVERY.” graph 11-30.

a. Payment to the claimant beyond the statutory lilhen ) )
payment of the statutory limit is made on a claim determined to be11-31. Privately owned vehicles and other recovery from

meritorious in an amount greater than the statutory limit after the 0C€an carriers

application of individual and category maximum allowancedC demand will be made directly on an ocean carrier operating
USARCS will pay the statutory limit and seek recovery of the full uhder a Military Sealift Command contract by individual claimants

loss from the carrier. If an amount greater than the statutory limit is or by ggld tcllalms oﬁ&ces.h. |

recovered, USARCS will apply amounts recovered from a carrier or ai Prlva eytovgnle th Ic e;iOA POV shi ¢ file will b
contractor to compensate the claimant to the extent of the difference (1) Payment of less an shipment file will be
between the statutory limit and the amount that would have beenc!9S€d and no recovery action taken when the amount paid for the
paid but for the statutory limit. However, when an insurer has paid damage is less than $100. POV shipment files involving loss of

. . ! . items (for example: tool boxes, infant seats, seat covers, first aid
any portion of the value of the items involved, USARCS will apply ;¢ "2y jumper cables, radios) from vehicles combined with any
the procedure in subparagraph Any additional recovery monies

available will be paid out under subparagraphif applicable. damage to the POV will continue to be processed for recovery

. . . regardless of the amount claimed.
b. Reimbursement to a claimam. claimant may not be fully 9

d for | . by th b (2) Payment of $100 or mor&efore a claims office determines
compensated for loss on one or more items by the Army because ofipjjity it should make every effort to obtain the original DD Form

regulatory limits on payments for those items (for example, property ;7gg (Private Shipping Document for Automobile) (copy 1). Follow-

damaged in excess of the maximum allowable limits or property jng receipt of the DD Form 788, the claims office will take action in
held for a private business). However, all losses or damages that ar§-cqrdance with subparagraphs 13} or (4).

verified by the evidence will be asserted against the responsible (3) Non-European claims officetf. the amount paid on a POV

third party. Money recovered in excess of what was paid by the shipment claim is $100 or more, claims personnel will prioritize

Army will be paid to the claimant by USARCS, after the money is yecovery actions and handle the most expensive claims first, espe-

collected from the carrier or other third party, up to the adjudicated cially claims of $2,000 or more. Claims personnel will—

value of the claimant’s loss under the following circumstances: (a) Assert a demand against the responsible contractor if an out-
(1) When the adjudicated value of the loss on an item exceeds amort contractor, stevedore, or inland transporter damaged the

item or category maximum and the amount collected for that item vehicle.

exceeds the amount paid for that item on the claim, the claimant (b) Forward the claim to U.S. Army Claims Service, Europe,

will be paid the amount recovered in excess of the amousTTN: AEUTN-PC, Unit 30010, APO AE 09166-5346, for recov-

previously paid. ery if the damage occurred while the POV was in the custody of a
(2) When the adjudicated value of the loss on an item exceeds arfEuropean outport, stevedore, or inland shipment contractor.
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(c) Close the file and forward it for retirement if the POV was e. Emergency offseln accordance with 4 CFR 102(b)(5), the
damaged while in the custody of Government personnel. head of an ACO or a CPO may effect offset prior to completion of
(d) Determine the name of the ocean carrier (ship) from the DD any or all of the procedures in subparagrapabove if failure to
Form 788 and, if the damage occurred while the vehicle was in thepromptly offset would substantially prejudice the Government's
custody of the ocean carrier, forward the claim to the Military ability to collect the debt.
Sealift Command. Use a transmittal letter in the format shown in
DA Pam 27-162, figure 11-31. 11-34. Compromise or termination of recovery actions
(4) European claims officeslf the amount paid on a POV  Subject to the limitations contained in this chapter, the Commander,
shipment claim is $100 or more, claims personnel will prioritize USARCS, is delegated authority to compromise or terminate collec-

assembly of the file and will forward it to USACSEUR for recovery tion action on claims against third parties in accordance with the
action 21 days after the claim is paid. USACSEUR will prioritize Provisions of 31 USC 3711.

action on these files as discussed in subparagraph a(3}@5.
USACSEUR will review POV shipment files for recovery action
against European inland carriers for potential liability within 45
days of receipt. If impasse results, USACSEUR will arrange for
dispatch of contracting officer’s final decision within 30 days of
impasse.

b. Personal property other than vehicles (for example, house-
hold goods).After payment of a claim involving personal property
other than POVs, the entire claim file will be forwarded, directly to
the Commander, USARCS, for recovery action as appropriate.

11-35. Direct Procurement Method recovery
Unless private insurance or payment of the statutory limit is in-
volved (see para 11-30)—

a. The recovery file for a European intra-theater tender or a
delivering DPM contract will be prepared and forwarded to U.S.
Army Claims Service, Europe, Unit 30010, APO AE 09166-5346.

b. The recovery file for a Korean intra-theater tender or a deliver-
ing DPM contract will be assembled and forwarded to U.S. Armed
Forces Claims Service-Korea, Unit 15311, APO AP 96205-0084.

c. Other recovery actions against a delivering third party not

11-32. Centralized recovery program procedures in\./olv.ing.shipment und_er a TGBIT to include packing and con-

After settlement of a claim under this chapter (including DPM or tainerization contract shipments, will be processed to completion by
intra-theater shipments if private insurance is involved, and all mo- the field claims office in accordance with paragraph 11-36 of this
bile home claims), requiring centralized recovery processing as de-Publication and DA Pam 27-162, paragraph 11-36.

termined by the Commander, USARCS, the office paying the claim ial .

will hold the file for 30 days before forwarding it to USARCS. (See 1136 Special recovery actions

also subpara 11-246).) All such claims where recovery action is shia'mSFSIEZI dar(lzlsé?rgr}]sfr(())f:‘ri]cepsaa(i:lngrgggsscct)gt?g]ninﬁ;}fnn rgg(r)l\t/r:rct
anticipated will include legible documentation and will be assem- p P P y

bled as described in DA Pam 27-162, paragraph 11-32 actions on all packing and containerization contract shipments
’ ’ against the delivering contractor unless private insurance is involved
11-33. Offset actions (see para 11-29). ,
a. Offset actions against government bill of lading carriers. ~ D- Claims caused by stevedoring contractors. ]
Only USARCS may process offset actions against GBL carriers. (1) The “Liability and Insurance” clause used in stevedoring and
b. Offset actions against nontemporary storage contractof§!at,ed services contracts provides in pertinent part that the contrac-
When a NTS contractor is liable and a satisfactory settlement cannofor i liable to the Government for loss or damage to personal
be reached, the claims office will forward the file to the Regional Property (including POVs), caused in whole or in part, by his or her
Storage Management Office (RSMO) responsible for administering _negllgence or _fault and_ that the amount determined by t_he contract-
the Basic Ordering Agreements for storage in that geographic areaind officer will be withheld from payments otherwise due the
c. Offset against packing and containerization contractorsontractor. , ) ) ,
When any claims office determines that a packing and crating con- (2) Claims offices processing claims against the Government
tractor is liable and a satisfactory settlement cannot be made, a copynder this paragraph for loss, damage, or destruction of personal
of the complete claim file will be forwarded by letter to the local Property of any kind (including POVs) caused in whole or in part by
contracting office administering the contract, requesting offset ac- the negligence of a contractor will, when final recovery action is
tion. The contracting officer will conduct a careful review of the complete, forward the claim file directly to the Commander,
claim file and make a determination on the issue of contractual YSARCS. Claims offices processing a claim involving a POV will
liability on the information contained in the file and on personal ©Ptain an affirmative statement from the claimant as to whether
findings of fact in accordance with the contract involved. settlement is also t_)elng processed directly with the contractor or has
d. Carrier procedural rightsTitle 4, Code of Federal Regula- al_ready been received from the contractor. l\_lormally, a settlement
tions, Section 102.3(b)(2) affords a carrier or contractor certain with the contractor bars further claims against the quernment.
procedural rights prior to offset. A CJA or claims attorney will (However, see subpara 11E28The procedures for processing POV
certify to the contracting office that the Army has complied with 4 "€COVery actions against stevedores are set forth in paragraph 11-31.

CFR 102.3 if requested to do so. The CJA or claims attorney will € Other actionsRecovery actions involving storage in transit
give the carrier or contractor— converted to storage at owner’s expense, mobile homes and airline

(1) Written notice of the nature and amount of the debt, and theShiPments are discussed in DA Pam 27-162, paragraph 11-36.
agency’s intention to collect by offset if the debt is not paid. The 11-37. Un . .
; -37. earned freight claims
DD Form 1843 (Demand on Carrier/Contractor) or demand letter Procedures for processing unearned freight claims are set out in DA

provides this notice. 3 )
(2) The opportunity to inspect and copy agency records pertain-Pam 27-162, paragraph 11-37.

ing to the debt if requested.
(3) The opportunity to obtain review within the agency if the
carrier or contractor requests this. If requested, the CJA or ClaimSChapter 12
attorney will review the file prior to offset. No oral hearing is Nonappropriated Fund Claims
required.
(4) The opportunity to enter into a written agreement with the gection |
agency to repay the debt. Normally, a carrier or contractor will be Claims Against Nonappropriated Fund Activities
allowed 45 days to follow up a settlement offer with a check. If a
satisfactory check is not received within 45 days, the CJA or claims12—1. General
attorney should offset the carrier or contractor without delay. This section sets forth the procedures to follow in the settlement and

AR 27-20 « 31 December 1997 41



payment of claims generated by the acts or omissions of the em- (2) The claim’s status will be ascertained at key intervals to

ployees of nonappropriated fund (NAF) activities. ensure that progress is being made, negotiations are properly con-
) ducted, and the file is closed. The Commander, USARCS, will be

12-2. Claims by employees for losses incident to advised of any problems.

employment (3) If requested by either the insurer or NAFI officials, the appro-

Claims by employees for the loss of or damage to personal propertyyriate claims authority will assist in or conduct negotiations.
incident to employment will be processed in the manner prescribed 4y \where NAFI vehicles are required to be covered by insurance
by chapter 11 and will be paid from NAFs in accordance with i, foreign countries, the insurer will process the claim. However, if
paragraph 12-7. the policy coverage limit is exceeded or the insurer is insolvent, the
claim may be processed under chapter 7, section lll or, if chapter 7
does not apply, under chapters 3 or 10. See subparagraghfdi0-5
additional guidance.

12-3. Claims generated by the acts or omissions of
employees

a. ProcessingClaims arising out of acts or omissions of em-
ployees of NAF activities will be processed and settled in the man-1, 4 persons generating liability

ner specified for similar claims against the United States, except thablaims resulting from the acts or omissions of members of the

payment will be made from NAFs in accordance with AR 215-1, : ’ .
and paragraph 12-7 of this regulation. Relevant procedural require_classes of persons listed b(_alow may be processed under this section.
ments of this regulation’s pertinent chapters, as stated below, will be/" ACO or a CPO authority will ask the Commander, USARCS,
followed except as provided in paragraphs 12-6 and 12-7. Howeverfor an advisory opinion prior to seﬁthng any claim where thg person
when the Nonappropriated Fund Instrumentality (NAFI) is protected th?ﬁe ;:cilndupt genterate.d the claim does not clearly fall within one
by a commercial insurer (for example: flying and parachute activi- or the c_)l_owmg (I:a egorle:. - . .
ties), the claim will be referred to the insurer as outlined in sub- & Civilian employees of NAF activities whose salaries are paid
from NAFs.
paragraph 12-@ ) . . )
(1) Claims arising within the United States, its territories, com- - Active duty military personnel while performing off-duty part-
monwealths, or possessior8uch claims will be processed in the tme work for which they are compensated from NAFs.
manner prescribed by chapters 3, 4, 5, 6 or 8, as appropriate.
(2) Claims arising outside the United States, its territories, com-
monwealths, or possessiorSuch claims will be processed in ac-

12-5. Claims payable from appropriated funds
Claims payable from appropriated funds (APF) will be processed

cordance with the provisions of applicable Status of ForcH@der the appropriate chapter. APF payable claims include those

Agreements (SOFA) or in the manner prescribed by chapters 3, 5, g'esulting from— - _ _
8 or 10, as appropriate. a Acts_(_)r omissions of m|||tary_ perspnnel while _p_e_rformlng as-
b. Reporting and investigatioduch claims will be investigated signed military qwes Inconnection with NAF activities. .
in accordance with AR 215-1 and chapter 2 of this regulation. - Acts or omissions of civilian employees paid from APFs in
(1) Reporting.All incidents involving personal injury, death, or ~connection with NAF activities. B
property damage typically resulting from vehicular collisions, falls, ~ C- Negligent maintenance of an APFs facility used by a NAF
falling objects, assaults, or accidents of similar nature occurring inactivity but for which the DOD or DA command concerned is
NAF or AAFES facilities or at post exchanges, bowling centers, responsible and has been notified of the deficiency by the NAF.
officers and noncommissioned officers clubs, or at other faciliies Where liability is determined to exist for both a NAF and an APF
located on land or situated in a building used by an activity that activity, liability will be apportioned between the two activities.
employs personnel compensated from NAFs, should be reported d. Temporary use of a NAF facility by an APF activity.
immediately to the person in charge of that NAF activity. The report e. Operation of Government owned or rented vehicles on author-
should be made by the employee who initially received notice of theized missions for NAF activities where the driver is a DA soldier or
incident, regardless of the fact that the individual involved denies civilian employee and is paid from APFs.
sustaining personal injury or property damage. Upon receipt of the
report of the incident, the person in charge of the NAF activity 12-6. Settlement authority
concerned will transmit the report to the area claims office (ACO) a. SettlementClaims cognizable under this section and proc-
or claims processing office (CPO) for investigation. essed under chapters 3, 4, 5, 7, 8 or 10 will be settled by claims
(2) Investigation.Claims arising out of acts or omissions of authorities authorized to settle claims under those chapters subject to
employees of NAF activities will be investigated in the manner set the same monetary and denial authority limitations, except that
forth in chapter 2. A determination as to whether the claim is TJAG, TAJAG, and the Commander, USARCS, or designee, may
cognizable under this section will be made as soon as practicablesettle such claims without regard to monetary limitations. However,
c. Customer complaintsAAFES-generated complaints will be  the approval of the Attorney General or his or her designee may be
handled in accordance with Exchange Service Manual 57-2. NAFI-required for an apportioned amount to be paid from APFs when
generated complaints will be handled in accordance with AR 215-1,chapter 4 procedures are used and the amount to be paid from APFs
chapter 3. Complaints generated by APF laundry and dry-cleaningexceeds $200,000. Similarly, approval of TAJAG or the Assistant
operations will be handled in accordance with AR 210-130, chapterGeneral Counsel is required when using procedures under chapter 3,
2. Complaints generated by refunds of sales proceeds will be han6, 8 or 10 and an apportioned amount to be paid from APFs exceeds

dled in accordance with AR 37-103, chapter 16. $25,000.

d. Commercial insuranceCertain NAFI activities (such as fly- b. Finality of settlementA determination made by a claims
ing and parachute activities, and all AAFES concessionaires) maysettlement authority on a claim processed under chapter 4 is subject
have private commercial insurance. to suit. A claim processed under chapters 3 or 6 may be appealed.

(1) A claims investigation under chapter 2 will not be conducted Claims processed under chapters 4, 5, 8, 10 or 11, may be reconsid-
except when the claim’s estimated value may exceed the insurancered in accordance with the paragraphs addressing reconsideration
policy limits. In that event, the Commander, USARCS, will be in those chapters.
notified immediately and an investigation will be conducted with a
view to determining whether the United States may be liable under12—7. Payment
chapters 3, 4, 6, 8 or 10. Otherwise, the ACO or CPO will refer the a. The settlement or approval authority will forward the appropri-
claim to the insurer and furnish copies as indicated in paragraph 2-ate payment documents to the office listed in DA Pam 27-162,
12e. Assistance will be furnished to the insurer as needed. Copies ofparagraph 2-101, for payment.
any other required investigations may be furnished to the insurer. b. Reimbursement to a foreign country of the United States’ pro
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rata share of a claim paid pursuant to an international agreement b. InvestigationACOs and CPOs are responsible for the investi-

will be made from NAFs. gation of non-NAFI RIMP claims as set forth in chapter 2, section I.
Such investigation will be closely coordinated with program manag-

Section |l ers responsible for the activity generating the claim. Close coordina-

Claims Involving Persons Other than Nonappropriated tion with USARCS is also required, and USARCS will maintain

Fund Employees mirror files containing the investigative materials of all actual and
potential claims.

12-8. Claims arising from activities of nonappropriated c. Payment.Non-NAFI RIMP claims will be transmitted for

fund contractors payment to The Army Central Insurance Fund, ATTN: CFSC-RM-I,

These claims should be disposed of in a manner similar to that seRoom 1256, 2461 Eisenhower Avenue, Alexandria, Virginia 22331-
forth in DA Pam 27-162, paragraphs 2-22, 2-23, and 2-29. AAFES 0508.

concessionaires are independent contractors required under local law d. Commercial insuranc& he provisions of subparagraph 1@-3

to obtain workers’ compensation coverage for their employees, asalso apply to claims arising under this section, except that in claims
well as public liability insurance governing their operations. If a involving FCCPs, a claims investigation will be conducted regard-
dispute arises as to whether such insurance is available or applicaless of whether commercial insurance exists.

ble, the claim should be forwarded to Headquarters, AAFES,

ATTN: General Counsel, P.O. Box 660202, Dallas, Texas 75266-12—12. Settlement authority

0202, prior to processing under the preceding chapters. a. Settlement authorityTJAG, TAJAG, and the Commander,
USARCS, or designees, are authorized to approve, in full or in part,

12-9. Non-Nonappropriated Fund Instrumentalities Risk or deny a non-NAFI RIMP claim, regardless of the amount claimed,

Management Program claims except where an apportioned amount to be paid from APFs exceeds

The Risk Management Program (RIMP) is administered by the U.S.their monetary authority and the action of the Attorney General, or
Army Community and Family Support Center under the provisions his or her designee, or Assistant General Counsel is required as set
of AR 215-1 and AR 608-10. Non-NAFI RIMP claims are not forth in subparagraph 12a6above.

payable under any other provision of this regulation and are paid to b. Approval authority. _ _ o
encourage the use of sports facilities and family child care providers (1) An ACO, a CPO, or the chief of a command claims service is
(FCCP). However, except as otherwise provided in this section,authorized to approve, in full or in part, non-NAFI RIMP claims
non-NAFI RIMP claims are subject to the same requirements thatPresented in the amount of $25,000 or less, and to approve such
apply to other tort claims. USARCS carefully monitors all such claims regardless of the amount claimed, provided that settlement of

claims to ensure proper investigation and resolution. $25,000 or less is accepted in full satisfaction of the claim, but only
when the total value of all settlements, claims, and potential claims

12-10. Claims payable arising out of a single incident does not exceed $50,000.
a. Non-NAFI RIMP claims can arise from the activities of— (2) The above authorities are not delegated authority to deny or

(1) Members of NAFIs or authorized users of NAF sports proper- make a .final pffer on a claim under this section. Claims reqyiring
ty, while using such property, except real property, in the mannerSUCh aC.tlon will be fOI’Warqed to the Commander, USARCS, with an
and for the purposes authorized by DA regulations and the charter@ppropriate recommendation. ]
constitution, and bylaws of the particular NAF activity. c. Finality of settlementA denial or final offer on a non-NAFI

(2) FCCPs, authorized members of the provider's household andRIMP _clalm is final and conclusive and is not subject to recon-
approved substitute providers while care under the family child careSideration or appeal.
program is being provided in the manner prescribed in AR 608-10,
except as excluded below. Such claims are generally limited to
injuries to, or death of, children receiving care under the family
child care program that are caused by the negligence of authorized=hapter 13 . _
providers. Claims arising from the transportation of such children in Claims Office Administration
motor vehicles and claims involving loss or damage of property are
not cognizable.

b. An ACO or a CPO will ask the Commander, USARCS, for an
advisory opinion prior to settling any non-NAFI RIMP claim where 13_1. Records
the person whose conduct generated liability does not fall clearly Unless otherwise required by this regulation, CJAs or claims attor-
within the categories listed above. Such authorities may also askneys charged with the responsibility for claims administration will
through the Commander, USARCS, for an advisory opinion from maintain only current and temporary records as required for the
the U.S. Army Community and Family Support Center prior to administration of claims activities and for the preparation of pre-
settling any claim arising under subparagraf?) above, where itis  scribed reports. Basic records for each claims office are—
not clear that the injured or deceased child was receiving care a. DA Form 1667 (Claims Journal (Personnel) (Tort) (Affirma-
within the scope of the family child care program. tive) Claims).Journals will be individually maintained for personnel

c. Where liability has been determined to exist for both non- claims, affirmative claims, and for tort and special claims, cor-
NAFI RIMP and APF activities, liability will be apportioned be- responding to the automated claims data management programs for
tween the two activities. such claims, using the U.S. Army Claims Service’'s most recently

d. The total payment for all claims (including derivative claims), prescribed version of this form.
arising as a result of injury to, or death of, any one person, is b. Automated claims program3he USARCS Claims Legal
limited to $500,000 for each incident. Continuous or repeated expo-Automated Information Management System (CLAIMS) consists of
sure to substantially the same or similar harmful activity or condi- automated programs to manage claims effectively. The appropriate
tions is treated as one incident for purposes of determining theautomated claims database will be used for all claims opened in

Section |
Records and File Management

limits of liability. fiscal year 1988 or later. Earlier year claims, if they involve expend-
itures of funds in fiscal year 1988 or later, will also use the appro-
12-11. Procedures priate database programs. The four automated claims database

a. ReportingNon-NAFI RIMP claims (regardless of the amount programs used in claims processing follows:
claimed) and incidents that could give rise to non-NAFI RIMP (1) Tort and Special Claims Management Program.
claims will be reported to USARCS and the Army Central Insurance (2) Personnel Claims Management Program.
Fund immediately. (3) Affirmative Claims Management Program.
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(4) Affirmative Potential Claims Management Program. Section |

c. Investigative filesA claims office will maintain separate  Monthly Claims Reporting System
investigative files of potentially compensable events (PCE) for
every incident it (or a unit claims officer) has investigated. An 13-7. General ) . )
investigative file will be prepared when the claims office receives a & A monthly status report of recovery actions and claims against
copy of a report of incident or report of investigation from a unit the United States is prepared by the automation software in the
claims officer or any other source. Similar files will be maintained Personnel Claims Management Program and the Tort and Special
for incidents investigated by a claims office or other Army official C/aims Management Program. Use of the USARCS Claims Auto-

that might give rise to an affirmative claim in favor of the Army. Mation Program is explained in DA Pam 27-162, chapter 13, and
software instructions, as well as periodic updates provided by the

Instructions on the arrangement of claims files, including automated b. The data contained in the USARCS Claims Automation Pro-

data information, financial data, action or recommendation regardinggram and the automated monthly claims office status reports
the claim, and the actual claim, are found in DA Pam 27-162, Provides useful information for claims officers, heads of area claims

paragraphs 2-14 and 13-2. Properly arranged files contain the claimoffices, JAs and SJAs responsible for OCONUS command claims

automated data information, financial data showing the history of all Services, and the Commander, USARCS. The system provides a

payments, and accounting. Further instructions on the arrangemengniform method of assignment of claim file numbers, which permits

corresponding chapters of DA Pam 27-162. delays in claims processing, and permits worldwide management
control of all claims against the Government. The automated
13-3. Disposition of claims files monthly reports forwarded to USARCS from the databases are used

a. The Commander, USARCS, is the proper authority for post to prepare claims budgetary status reports and periodic budget esti-
settlement review of claims against the United States. Subject to thénates to the Defense Finance Accounting Service (DFAS) and the
provisions of subparagraphsandc below, claims having file num-  Office of the Assistant Secretary of the Army (Financial Manage-
bers 27-20a, 27-20g, 27-20h, 27-20i, 27-20j, and 27- 20q under ARment and Comptroller). Claims office personnel will ensure that
25-400-2 will be forwarded to USARCS for disposition. Claims automated claims records are complete and accurate.
having other 27-20 file numbers will be disposed of locally accord- €. This section does not apply to the reporting of reimbursement
ing to the instructions in AR 25-400-2. obligations to foreign countries pursuant to the North Atlantic

b. Files of completed tort claims will be forwarded to the Com- Treaty Organization Status of Forces Agreement (NATO SOFA) or
mander, USARCS, only after the expiration of any appeal period orother similar treaties or agreements. _
the six-month period for filing suit. The file of a tort claim in which ~ d. The Commander, USARCS, will furnish software and docu-

a claimant has not accepted a final offer within 180 days will also mentation relating to the Personnel Claims Management Program,
be forwarded. the Affirmative Claims Management Program, the Affirmative Po-

c. For personnel claims involving recovery action, claims files tentials Program, and the Tort and Special Claims Management
will be assembled and processed for local recovery action or for-Program, with updated versions as required. These are the only
warded for centralized recovery action in accordance with DA Pam Programs authorized for recording and reporting claims in the Army
27-162, chapter 11. After completion of final recovery action by €laims System. Local modification of these programs is not
field claims offices or command claims services, such files will be authorized.
forwarded to USARCS for retirement in accordance with paragraph

11-24(8). L . . . In accordance with paragraph 13-7, each CONUS area claims office
d. If the C'a'”.‘ IS W|thdrawn, apandoned or othferW|se discontin- and OCONUS claims processing office with approval authority
ued by the claimant, the file will be administratively closed and must submit a monthly claims data upload to USARCS. OCONUS
forwarded to the Commander, USARCS. area claims offices and foreign claims commissions with a supervis-
ing command claims service will submit monthly claims data
uploads through their respective command claims service to

13-8. Reporting requirements

13-4. Retrieval of claims files from USARCS to field
claims offices
Generally, USARCS returns files to field claims offices for recon- USARCS.

sideration, readjudication when missing items are located, and deterUSaAC-IZ-IrE]ecI;]r(r)lgtglf%cgse;t?:ozSilsqudoffZIrecet?ochcgl:al?:asns?rf]filtgee d (;uxtgfapt
mination of possible fraud. When requesting return of a claim file, y

mation data for tort claims and/or personnel claims. A copy of the

state the reason for the request. two-page SJA report from the tort claims program is submitted
directly to the Tort Claims Division, USARCS. For USACE claims
offices that do not process personnel or affirmative claims, the
monthly data upload will consist only of tort claims data.
. . b. The tort claims monthly data upload will be prepared by each

lee_s notice O_f abandonment under chapter 11. claims office by the close of business of the last business day of the
* Denies the claim. _ month. The personnel claims monthly data upload will be prepared
* Makes final offers in tort claims under chapters 3, 4, 5, 6, 7, 8, 10py each claims office on the first working day of the month. The

13-5. Certified and registered mail
Correspondence to claimants and/or their attorneys that—

and 12. ) . . . data upload will be forwarded to USARCS (or to the appropriate
* Requests reconsideration or appeal in accordance with DA PamDCONUS command claims service in accordance with local direc-
27-162, paragraph 2-98. tives) on the first working day of the month.

c. Claims offices are not required to send a monthly data upload
will be posted by certified or registered mail, return receipt re- for any of the two claims management programs if there are no data
quested. The return receipt (green card) will be retained as a part othanges from the previous monthly data upload for that program.
the claims file as proof of receipt by the claimant or othedowever, claims offices must send a written negative report so that

addressee. USARCS can account for each claims office on a monthly basis. A
) ) ] short letter, memorandum, or electronic message will suffice. For
13-6. Maintenance of claims files affirmative claims, see paragraph 13-10.

Claims files will be maintained in accordance with procedures set
forth in AR 25-400-2 and in DA Pam 27-162, paragraph 13-6. 13-9. Error reports
USARCS will provide field claims offices with monthly error
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reports listing claims records that cannot be loaded into tiél try to collect all claims of the United States for money or
USARCS database due to data entry errors or omissions. Errorproperty. Among other things, it provides a basis for agencies to
listed on the error reports must be corrected before the next regularecover for damage to Government property.

monthly reporting cycle. (2) Federal Medical Care Recovery Acthe Federal Medical
Care Recovery Act (FMCRA) is set forth at 42 USC 2651-53, as
Section Il amended by the National Defense Authorization Act for Fiscal Year
Affirmative Claims Report 1997, PL 104-202, section 1075, 110 Stat. 2422. The FMCRA
provides for the recovery of the reasonable value of medical care
13-10. Preparation furnished by the United States on account of injury or disease

a. Affirmative Claims ReporfArmy claims offices that process incurred under circumstances creating tort liability upon some third
affirmative claims must provide USARCS with a DA Form 2938-R person. Effective 23 September 1996, under the FMCRA, the
(Affirmative Claims Report) or computer generated report on a United States also has the right to recover the costs of pay provided
monthly basis. Reports will be submitted through the SJA or seniorto a soldier who is tortiously injured by another. The FMCRA is
judge advocate. implemented by Executive Order 11060 (9 November 1962) and 28

b. Journal.Each Army claims office should also maintain an CFR 43; the Federal Claims Collection Standards (4 CFR 101-104)
affirmative claims journal as a source document for the data to bealso apply, as appropriate. However, some procedures appropriate
entered on the monthly report. Reportable information concerningfor liquidated debts may not be appropriate for unliquidated claims.
the administration of medical or property claims in favor of the (3) Section 1095, United States Code, title 10. USC 1095
Government includes, but is not limited to, assertions, collections, provides authority for military treatment facilities (MTF) to collect
compromises, waivers, transfers, and terminations of claims. the reasonable cost of health care from health insurance and Medi-

c. Monthly reportClaims personnel must indicate on thecare supplemental policies. As amended by PL 101-510, 104 Stat.
monthly report the amounts deposited locally for real property dam- 1485 (5 November 1990), this statute provides claims offices with

age recoveries. additional authority to assert claims against automobile insurers for
care provided in a MTF on or after that date.
Section IV b. Other authorities.
Management of Claims Expenditure Allowance (1) State workers’ compensation laws.
(2) State hospital lien laws.
13-11. General (3) Contract rights under terms of insurance policies including

Each claims settlement or approval authority who has been fur-medical payment coverage, uninsured, underinsured and no-fault
nished a Claims Expenditure Allowance (CEA) by the USARCS coverage.

budget office is responsible for managing that CEA. Sound fiscal (4) State automobile no-fault laws.

management includes knowing at all times how much of the CEA  ¢. OCONUS AuthorityTo the extent that the United States has a
has been obligated, its remaining balance, and assessing each monifht to recover the cost of medical care or property damage under a
whether the balance will cover claims obligation needs in the local foreign country’s laws or the provisions of a treaty or international

office for the remainder of the current fiscal year. agreement, the FMCRA, the FCCA, and 10 USC 1095 grant Army
) ) ) claims offices the power to assert claims in that country. In appro-

13-12. Claims expenditure allowance reporting priate cases, the Department of Justice (DOJ) will initiate litigation

requirement in a foreign country to give effect to the Army’s right to recover

OCONUS Command Claims Services and CONUS claims offices ynder that country’s laws.
having a CEA will provide a timely monthly status report regarding
their financial operations to USARCS, ATTN: JACS-ZXB in the 14-2. Recovery judge advocate or recovery attorney

manner described in DA Pam 27-167, paragraph B3-12 a. General A claims judge advocate (CJA) or attorney assigned
) responsibility for asserting affirmative claims may also serve as a
13-13. Solatia payment recovery judge advocate (RJA) or recovery attorney, as appropriate.

Payment of solatia in accordance with local custom as an expressiohis designation may be in addition to, or in lieu of, serving as a
of sympathy toward a victim or his family is common in some CJA or claims attorney, depending on the local command needs and
overseas commands (see DA Pam 27-162, chap 10). Such paymentgailable personnel. When asserting affirmative claims is a full-time
will not be made from the Claims CEA, but rather from local responsibility of a claims JA or attorney, the position title can also
operation and maintenance funds pursuant to directives establishegeflect the recovery function.
by the appropriate commander for the country concerned. This ap- b. Designation.
plies even where a command claims service is directed to administer (1) A command claims service may withhold designation author-
the command’s solatia program. See discussion of solatia paid purity within its area of operations or place reasonable restrictions on
suant to the Foreign Claims Act in paragraph 10-10 of this publica-such designation by subordinate offices through appropriate com-
tion and of DA Pam 27-162. mand directives.
(2) The Commander, USARCS, may designate attorneys to per-
form affirmative claims duties for areas outside the responsibility of
a command claims service or area claims office (ACO).

Chapter 14
Affirmative Claims 14-3. Purpose and policy
a. This chapter prescribes procedures for the administrative deter-
Section | mination, assertion, collection, settlement, waiver and termination of
General claims in favor of the United States for damage to, loss of, or
destruction of, Army property and for the recovery of the reasonable
14-1. Authority value of medical care furnished, or to be furnished, by the United
a. Federal statutory authority. States under the statutes cited in paragraph 14-1. Sound Govern-

(1) The Federal Claims Collection Acfhe Federal Claims mental policy in the collection of claims of the United States for
Collection Act (FCCA) is set forth at 31 USC 3711, as amended by money or property requires aggressive agency collection action.
the Debt Collection Act of 1982, PL 97-365, 96 Stat. 1749 (25 Responsible officials within the DA will ensure that personnel asser-
October 1982), PL 101-552, 104 Stat. 2736 (15 November 1990)ting claims are properly trained and supported to take timely and
and the Federal Debt Collection Improvement Act of 1996, PL 104- effective action.

134, 110 Stat. 1321 (26 April 1996). It states that Federal agencies b. The chapter does not apply to the following:
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(1) Claims between Federal agencies. If such a claim cannot beconsider the total value of Government property damaged or
resolved by negotiation, it should be referred to the General Ac-destroyed in a single incident as a single assertion.

counting Office (GAO). g. Only DOJ may approve claims involving—
(2) Maritime claims arising under chapter 8. (1) Compromise or termination of a medical care or property
(3) Affirmative actions for nonmonetary relief (for exampledamage claim asserted for more than $100,000; or waiver of a
evictions, specific performance, and injunctive relief). medical care claim asserted for more than $100,000.

(4) Claims arising out of contract (excluding breach of contract (2) Settlement actions previously referred to DOJ. _
actions involving the attorney representation agreement—see para (3) Settlement where a third party has filed suit against the
14-14), or other transaction or activity involving either nonaflnited States or the injured party for the same incident which gave
propriated or appropriated funds. rise to the claim of the United States.

c. The Judge Advocate (JA) or Staff Judge Advocate (SJA) of a N. The Commander, USARCS, or the Chief, Personnel Claims
command having a command claims service will prescribe proce-2nd Recovery Division, in consultation with DOJ, will approve all
dures for implementing single service claims responsibility under requests for compromise, termination or waiver involving unusual

Department of Defense Directive (DODD) 5515.8 and for inp_ircumstan_ces, a new point of law which may serve as a precedent,
plementing any provision in a treaty or international agreement that©f & duestion of policy.

limits or provides special methods for asserting claims in favor of , , | : : :
the United States. With the concurrence of the Command%ﬁa?' l—?—%ﬂCchgglr%?r%lg;fns Collection Stand&Fts. Federal

USARCS, the JA or SJA of a command having a command claimsc|aims Collection Standards (4 CFR parts 101-105) prescribe stand-
service is authorlzgd to modify the procedures in thI.S chapter t0ards for compromising and litigating property damage claims and
acqommodate spemall circumstances. The.J.A.or SJA will provide theprovide general guidance for compromising and litigating medical
Chief, Personnel Claims and Recovery Division, with a copy of all s5re claims.
published guidance. b. Time limitations.

. . (1) Property damage claim<Claims asserted under the FCCA
14—4. Delegation of authority __for damage to Government property are founded in tort and must be
Claims offices may accept the full amount asserted on an affirma-proygnt within 3 years after the action “first accrues” (28 USC
tive claim. Authority to take other action on an affirmative claim is 2415D).
as follows: _ (2) Medical care claims asserted under the FMCRA or 10 USC

a. TJIAG; TAJAG; the Commander, USARCS; and the Chief, 1095 Claims asserted under the FMCRA or against an automobile
Personnel Claims and Recovery Division, USARCS, or his or her |iapjlity insurer under 10 USC 1095 are also founded in tort and
delegee may compromise or terminate collection action on a prop-myst be brought within three years after the action “first accrues”
erty damage claim asserted for $100,000 or less; and may compro¢2g USC 2415b). Claims asserted under 10 USC 1095 against a no-
mise, waive, or terminate collection action on a medical care Clalmfau|t or persona| injury protection insurer are presumab|y founded in
asserted for $100,000 or less. a contract “implied in law” and must be brought within six years

b. The JA or SJA of a command having a claims service and, (28 USC 2415a).
subject to the limitations imposed by them, the chief of a command (3) Computing the statute of limitationslormally, a medical
claims service may compromise or terminate collection action on acare claim “first accrues” on the initial date of treatment, and a
property damage claim asserted for $40,000 or less and may comproperty damage claim accrues on the date that the property was
promise, waive or terminate collection action on a medical care damaged. However, in computing the statute of limitation (SOL), 28
claim asserted for $40,000 or less. USC 2416(c) excludes the period of time before a U.S. official

c¢. Unless authority is withheld by the Commander, USARCS, or charged with the responsibility to act in the circumstances knows or
the chief of a command claims service, the head of an ACO may—should know that there is a basis for a claim. Baged States v.

(1) When the claim asserted is for $25,000 or less, compromiseHunter, 645 F. Supp 758, 760 (N.D.N.Y. 1986). For example: the
up to $15,000 of the amount asserted on a property damage othree year SOL would begin to run on most medical care claims
medical care claim (see para 141 7The Chief, Personnel Claims paid by Civilian Health and Medical Program of the Uniformed
and Recovery Division, USARCS, may delegate further authority to Services (CHAMPUS) no earlier than the date on which CHAM-
compromise a property damage or medical care claim in appropriate®US received the bill from the provider.
circumstances. (4) Medical care claims asserted under State |&aims as-

(2) Terminate collection action on a property damage or medical Serted against an insurer on a third party beneficiary theory or
care claim asserted for $15,000 or less when further collection@gdainst a State workers’ compensation fund must be brought within
efforts are not feasible (see para 14)1dr waive a medical care the applicable State SOL which can range from one to six years.
claim asserted for $15,000 or less when collection in any amountNormally, the SOL would begin to run when the injury occurred,
will result in undue hardship to the injured party (see para tj-17 rather than on the date of initial treatment. ,

d. The head of an ACO may delegate authority to the head of a_ C: Applicable lawFederal law does not define what constitutes a
claims processing office (CPO) with approval authority to— tort. Unless the RJA or recovery attorney can properly apply the law

(1) Compromise up to $5,000 of the amount asserted on a prop-Of another jurisdiction under choice of law rules, the RJA or recov-

erty damage or medical care claim, when the claim asserted is fofTy attorney will apply the I‘f’“’f’ of the State or country where an
$25,000 or less (see para 1417 incident occurred in determining whether the Government has a

. - . .__,cause of action founded in tort.

(2) Te_rmmate collection action on a property damage or medlcal d. Concurrent claimsClaims for damage to Army property
care claim asserted for $5,000 or less, when further collection ef'(section Il of this chapter) and claims for medical care (section III)
forts are _not feas@le (see para 1417 may arise from the same incident.

(3) Waive a medical care claim asserted for $5,000 or less, when 1y coneyrrent claims will be processed under the section appli-
collection in any amount will result in undue hardship to the injured cable to each. However. efforts should be made to include all medi-
party (see para 14-y. , cal care and property damage claims in a single demand against a
_ @ The head of an ACO, the head of a CPO with approval author-hirg party or insurance company. Settlement agreements will be
ity, or the chief of a command claims service, may redelegate Up tografted so that settlement and release of one claim shall not preju-
$5,000 of his or her authority to a RJA or recovery attorney. dice settlement of the remaining claim.

f. In determining whether a settlement authority has authority to  (2) If the incident giving rise to a claim in favor of the United
compromise, terminate, or waive a claim, consider the medical costsstates also gives rise to a potential claim against the United States,
for all parties injured in a single incident as a single assertion; andthe claim in favor of the Government will be asserted and processed
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only by a claims approval or settlement authority who has jurisdic- member), a DOD or DA civilian employee, a family member, or a
tion to take final action on the claim against the Government. retiree.
(4) Persons not in scope with no insuranfeRJA or recovery

14-6. Claims against certain prospective defendants attorney may assert a medical care claim against a member of the

a. United States Government agencie3As or recovery attor-  U.S. Armed Forces (including a Reserve Component member), a
neys will not assert a claim against any department, agency, orrederal civilian employee, a family member or a retiree without
instrumentality of the United States. A self-insured non-appropriated insurance coverage with the approval of the Chief, Personnel Claims
fund instrumentality (NAFI), whether revenue producing, welfare, and Recovery Division, USARCS, or designee. Approval will be
or sundry, is considered an agency or instrumentality of the Unitedgranted if there are aggravating circumstances, such as willful mis-
States; a private organization is not. conduct, and the tortfeasor has sufficient assets to satisfy both the

b. Property damage assertions against soldiers and employeesinjured victim and the Government’s claim.
The report of survey system (AR 735-5, chapter 13) is the primary d. Government contractorsSome contracts have cost-plus or
mechanism for collecting from a civilian employee or a soldier reimbursement provisions that require the Gover_nment to reimburse
(including a U.S. Army Reserve (USAR) or Army National Guard the contractor for many types of expenses. If it appears that the
(ARNG) soldier) for damage to Government property. Report of contract would require the Government to reimburse a contractor for
survey procedures should normally be used whenever applicableMoney recovered on an otherwise meritorious affirmative claim, the
AR 735-5 requires claims offices to assert property damage claimsRJA or recovery attorney will investigate the claim and coordinate
against soldiers and employees in two instances: with USARCS, referencing the specific contract clauses involved.

(1) Damage caused by Privately Owned Vehicsrsuant to The RJA or recovery attorney WI|| assert other claims against Gov-
AR 735-5, paragraph 14-29, if a report of survey approving author- ernment contractors after verifying that the contract does not contain

. P : P : imbursement provision.

ity assesses liability against a civilian who is not employed by the a reim ) x A .
Government for negligently damaging Government property while €. quelgn e.ntltlesThe RJA or recovery attorney W'I! investl-
using a privately owned vehicle (POV) and that individual does not gate claims against foreign governmental entities, including political

make restitution, the approving authority will forward the approved Zub?év'figtgs’tﬁg%g&eg?E:Ie'?:gsle?r%"’tlgfsgoﬁill;o?\zaﬁs:r:g?o;%eeﬁ_rs
report of survey to the claims office. The RJA or recovery attorney pprop : y y

: . o e liakilitg § dation to USARCS. The RJA or recovery attorney will assert claims
\z/avnlaiﬁzietrr:eair?;\r}?(?ﬂgl ?g?'?hsé tleel T;B’éd%?l tsh(lela(tj)glr;yamesurance or against individual foreign prospective defendants unless such action
9 ge. is precluded by treaty or agreement.

(2) Exhaustion of collection remedieBursuant to AR 735-5, £ AmM ; ot :
. . ) . y National Guard organizations and soldiefee RJA or
paragraph 144 if a Defense Accounting Office (DAO) has ex- rocqvery attorney will investigate claims arising from the tortious

hausted all administrative mechanisms for collecting amounts as-.onduct of ARNG members. The RJA or recovery attorney will

sessed under a report of survey from a USAR soldier, ARNG gqqert claims against ARNG members and their insurers in accord-
soldler, or Reserve Officer Training Co_rps (ROTC) cadet for prop- gnce with subparagraphs 14-8ndc above. If the ARNG members
erty issued from the Central Issue Facility, the DAO may refer the yere acting within the scope of employment as State employees and
action to the servicing claims office for recovery action under the 5, 5ssertion against the ARNG organization’s insurer appears appro-
FCCA. The RJA or recovery attorney will assert such claims and piate, the RJA or recovery attorney will coordinate with USARCS.
initiate litigation if appropriate.

c. Medical care assertions against soldiers, employees, family Section 1|
members, and retirees. Property Claims

(1) Acting within scope of employmerithe RJA or recovery
attorney will not assert a medical care claim against a tortfeasorl4—7. General _ -
who is either a member of the U.S. Armed Forces (including a & Other regulations establish systems of property accountability
Reserve Component member) or a Federal civilian employee acting@nd responsibility and provide for the administrative collection of
within scope of employment, whether or not the employee or mem-charges from military and civilian personnel of the United States,

ber of the U.S. Armed Forces has private insurance.58e v. and other individuals and legal entities from whom collection may
Gilman, 347 U.S. 507 (1954). “Scope of employment” is determined b€ made without litigation. However, when the investigation results
by the laws of the State where the injury occurred. in a preliminary indication of pecuniary liability and no other

method of collection is provided, refer the matter for action under
this chapter. Make assertions under this section for the loss, damage,
or destruction of—

(1) Property under DA control (AR 735-5).

(2) Property of the Defense Supply Agency in DA custody.

(3) Property of Army NAFIs (except Army-Air Force Exchange
0Service (AAFES) property unless a special agreement exists). (See
AR 215-1))

(4) Federal property made available to the ARNG (AR 735-5).
b. This section does not apply to—

(2) Persons not in scope who injure themsel&sRJA or
recovery attorney will not assert a claim based on a tort liability
theory against a tortfeasor who is a member of the U.S. Armed
Forces (including a Reserve component member), family member or
retiree for the tortfeasor’s own medical care; a person cannot create
tort liability by injuring himself or herself. In such instances, how-
ever, the RJA or recovery attorney may assert a claim under 1
USC 1095 against the injured tortfeasor’'s personal injury protection
or medical payments insurance coverage for medical care provided
in a MTF. . . .

(3) Persons not in scope with liability insurancA. RJA or ap%rLS:ZLQﬁsfor damage to property funded by civil functions
recovery attorney may assert a medical care claim against the liabil- ©) Reimbur.sements from agencies and instrumentalities of the
ity insurer of a service member, civilian employee, family member United States for damage to property.
or retiree who injures some other person entitled to medical care. (3) Collection for damage to property by offset against the pay of

Intra-familial tort immunity would not preclude the RJA or recovery employees of the United States, or against amounts owed by the
attorney from asserting a medical care claim based on a tort liability jnited States to common carrie'rs contractors. and States.

theory for care furnished to a tortfeasor’s family members. (See, for (4) Claims by the United States against carriers, warehousemen,
example:U.S. v. Haynes445 F.2d 907 (Sth Cir. 1971J).S. V.~ ingyrers, and other third parties for amounts paid in settlement of
Moore, 469 F.2d 788 (3rd Cir. 1972)). In order to reach the liability ¢|5ims by soldiers and employees of the Army or Department of
insurer per State law requirements, prior approval must be obtainethefense (DOD) for loss, damage, or destruction of personal prop-

from the Chief, Personnel Claims and Recovery Division, USARCS, erty while in transit or storage at Government expense arising under
before the RJA or recovery attorney asserts a claim directly againsghapter 11.

a member of the Armed Forces (including a Reserve Component
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14-8. Repayment in kind duties due to injuries caused by the wrongful conduct of a third
The RJA or recovery attorney may accept the repair or replacemenparty tortfeasor. Army claims offices also assert claims against in-

of the property in lieu of payment of the claim. The staff officer surers other than health benefits insurers, such as automobile insur-
responsible for the property must certify repair or replacement isance companies that provide no-fault and medical payments
accomplished before a release may be executed. The authority corcoverage and workers’ compensation funds. Claims offices coordi-
ferred by this paragraph is not limited to incidents involving motor nate their efforts with the injured party’s efforts to recover other

vehicles. damages from tortfeasors and insurers.
b. Claims offices will forward potential claims for medical care
14-9. Property damage predemand procedures furnished to members of the U.S. Armed Forces (including Reserve

a. ldentification of potential claim&he RJA or recovery attor-  Component members), family members, or retirees of the U.S. Air
ney will ensure that all potential property damage recovery claims Force, Navy, or Marine Corps to the nearest installation or office of
are identified. Specifically, the RJA or recovery attorney will ensure that service. As an exception to this rule, however, claims offices
that installation motor pools, housing and engineering staff sections,may assert and collect claims for medical care provided to retirees
unit property custodians, and similar persons apprise the claimsof another service and their family members if—
office of damage to DA property. Claims personnel will review
Military Police blotters and reports, civilian news sources, reports of « Medical care was furnished at the local Army MTF.
survey, magistrate court proceedings, line of duty and AR 15-6. The incident giving rise to the claim occurred near the Army
investigations, and similar reports to identify additional property jnstallation.
damage cases. A claims office designated as the ARNG point of, ; ; ; ;
contact for a State will coordinate with ARNG officials to ensure The retiree resides near the Army installation.
that ARNG units appoint unit claims officers and report back to the
designated claims office any potential claims.

b. Transfer of responsibilityif another claims office is better
situated to investigate and assert a property damage claim, th
claims office will coordinate with that office. The Chief, Affirma-
tive Claims Branch, USARCS, will resolve any disagreements. In
addition, the office designated as the ARNG point of contact for a
State will forward potential claims arising in another office’s area of

responsibility to that office. . _ . regardless of the beneficiary’s branch of service. If a department
c. InvestigationClaims personnel will investigate potential inci-  ¢ojlects an amount less than the interagency billing rate, the depart-
dents, question witnesses to determine the facts and circumstancegyent whose beneficiary received the care is responsible for the
and identify all available insurance coverage. Claims personnel mayjifference. The department that provided the care will forward the
directly request assistance from other DOD claims offices. Claims{jje to the other department for further collection efforts.
per_sonnel_ may also request an investigation of an incident by a unit 4 |n some instances, the Army and the Department of Veterans
claims officer for the unit or organization responsible for the dam- a¢fairs (DVA) will both pay for care provided to a soldier or
aged or destroyed property or, when the investigation may be morgetiree. The DVA, however, is precluded from asserting claims for
practically conducted by the claims officer of some other unit or seryice-connected injuries. Such cases will be handled as follows:
organization, by another unit claims officer. If no other report has = (1 |f an injured soldier is discharged from the service (not medi-
been prepared, the unit claims officer will prepare the report. Claimscg|ly retired), the claims office will assert claims for the reasonable
personnel will obtain a breakdown of costs from the custodian of y5ue of medical care furnished at Army expense (including care
the property. _ _ _ . furnished in a DVA facility) prior to a soldier's discharge. Claims
d. Closing potential claims without assertioli.the RJA or  offices will not assert for the value of medical care furnished at
recovery attorney determines there is no tort liability or the potential pyvA expense after the soldier's discharge; however, the RJA or
recovery is too small to be worth pursuing, he or she will dispose of recovery attorney will consider future care provided by DVA in
the notification without asserting a claim. If a potential claim file determining whether to approve a waiver or compromise.
was opened, claims personnel will annotate the basis for closing the (2) If a retiree is injured and receives some care paid for by the
potential claim on the chronology sheet referencing the Federalarmy and other care in a DVA facility, the claims office will
Claims Collection Standards. _ coordinate with the nearest DVA office and assert a claim for the
e. Asserting demands.there is a legal and factual basis for the full value of the care provided. The office will remit the amount

Government to recover, claims personnel should notify both the recovered for care provided at DVA expense to the DVA.
tortfeasor and the tortfeasor’s insurer. The assertion letter should

outline the facts and cite the FCCA as the basis for recovery. Thel4—11. Recovery rights under the FMCRA

claims office may also cite local law. The claims office should Pursuant to the FMCRA, the Government may pursue recovery of
assert the claim for the full costs to the Government, if known, or medical costs and the costs of pay under any of the following
state that the costs are still being ascertained. Where appropriate, th@ctics:

assertion letter should also provide the option to repair the damaged a. SubrogationThe United States is subrogated to any rights or

In exceptional situations, the claims office must ensure that the
retiree is not receiving care at another service’s MTF. The claims
office must also notify USARCS as well as the nearest installation
%r office of the retiree’s service that it is handling the claim.

c. Potential claims for care provided to members of the Coast
Guard are processed in accordance with a memorandum of agree-
ment between DOD and the Department of Transportation (DOT).
DOD and DOT will pursue claims for care provided in their MTFs,

property, or to replace it in kind. claims held by a person to whom the Government has provided
medical care and wages (during periods of incapacitation) against
Section Il the tortfeasor who caused him or her to be injured. As subrogee, the
Medical Care Claims United States can recover from the wrongdoer the reasonable value
of the medical care and the amount of pay the United States has
14-10. General furnished or will furnish the injured party.

a. Army claims offices assert claims against tortfeasors and in- b. Intervention.The United States can intervene in an injured
surers for medical and dental care that is furnished to a member oparty’s suit against a tortfeasor or bring suit as the assignee of an
the U.S. Armed Forces (including a Reserve Component member), anjured party’s right of action.
family member, or retiree at Army expense to treat an injury or c. Independent actionfhe United States can assert administra-
disease resulting from tortious conduct. Army claims offices also tively and litigate a medical care claim in its own name.
assert claims against tortfeasors and insurers for any basic, special, d. Item of special damage$he injured party’s attorney can
or incentive pay provided to the soldier. The “costs of pay” are assert the Government's claim as an item of special damages in an
recoverable when the soldier is unable to perform any military injured party’s suit against the tortfeasor. The RJA or recovery
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attorney will determine the method to use based on the facts andffice will notify the MTF if it transfers responsibility for a claim

circumstances of the case involved.

14-12. Identification of potential medical care recovery
claims
a. By medical treatment facility personnel.

the MTF referred.

(2) The office designated as the CHAMPUS or ARNG point of
contact for a State will forward potential claims arising in another
office’s area of responsibility to that office.

(3) Within Europe, the U.S. Army Claims Service, Europe, has

(1) The MTF commander will ensure that the claims office is single service responsibility for processing all Army, Air Force,
notified of instances in which the MTF provides, or is billed by a Navy, and Marine Corps medical care recovery claims arising under
civilian facility for, inpatient or outpatient care resulting from inju- the FMCRA and 10 USC 1095 in Germany, Austria, and
ries (such as broken bones or burns arising from automobile acci-Switzerland.
dents, gas explosions, falls, civilian malpractice, and similarc. Investigationlf MTF personnel have not already collected the
incidents) that do not involve collections from a health benefits or necessary information, claims personnel will dispatch questionnaires
Medicare supplemental insurer. Claims personnel will coordinate to injured parties to determine the facts and circumstances and
with MTF personnel to ensure that inpatient and outpatient records,identify all available insurance coverage. Claims personnel will ob-
and emergency room and clinic logs are properly screened to identain medical records and billings to determine the value of the
tify potential cases. Government’s claim, and will contact witnesses and consult with

(2) The MTF commander will also ensure that the MTF does not medical personnel as appropriate. RJAs or recovery attorneys may
release billings or medical records, or respond to requests for assistdirect unit claims officers to investigate incidents and may request
ance with workers’ compensation forms, without coordinating with assistance from other DOD claims offices as needed.
the RJA or recovery attorney. d. Closing potential claims without assertiolf.the RJA or

b. By CHAMPUS fiscal intermediarieshe CHAMPUS fiscal recovery attorney determines there is no tort liability or possible
intermediary is required to identify and mail promptly claims in- recovery from an insurer or workers’ compensation fund, or the
volving certain diagnostic codes to the claims office designated aspotential recovery is too small to be worth pursuing, he or she will
the State point of contact. The fiscal intermediary is required to dispose of the notification without asserting a claim. If a potential
provide the contact office with a personal injury questionnaire com- claim file was opened, claims personnel will annotate the basis for
pleted by the injured party and a copy of the CHAMPUS Explana- closing the potential claim on the chronology sheet. If a MTF
tion of Benefits showing the amount CHAMPUS paid on the claim. provid_ed the notification_, claims pe_rsonnel will return the notifica-

(1) In accordance with chapter 5 of the CHAMPUS Fiscal Inter- tion with a dated and signed notation, “per RJA or recovery attor-
mediary Operations Manual (October 1992), a fiscal intermediary Ney, no third party recovery.” _
must suspend payment on a claim with possible medical care recov- €. Asserting demands.there is a legal and factual basis for the
ery until the injured party properly completes the personal injury Government to recover, claims personnel will assert a demand
questionnaire. Within 15 working days after receiving and evaluat- 8gainst each tortfeasor and insurer. Claims personnel should place
ing the completed questionnaire, the fiscal intermediary is requiredtortfeasors and insurers on written notice of the Government's right
to dispatch possible medical care recovery cases to the appropriati® recover even if the injured party’s attorney enters into a represen-
claims office. The point of contact claims office must work with the {ation agreement (see subpara 18-Tdr a discussion of cases
fiscal intermediary to ensure claims are properly identified and for- addressing the use of representation agreements).
warded in a timely manner. The claims office should document (1) Automobile cases—tort liabilityf care was wholly or partly
persistent problems and notify USARCS. provided in a MTF on or after 5 November 1990, the claims office

(2) Prior to settlement of a CHAMPUS claim, claims offices will assert demands against the tortfeasor and the liability insurer

should contact the fiscal intermediary again to ensure all amountsciting both the FMCRA and 10 USC 1095. If care was provided in a

paid for by CHAMPUS are included in the Government’s assertion. C|v.|I|an hospltal or was provided before 5 November 1990, the
c. By claims personneThe RJA or recovery attorney will en-  ©ffice will cite only the FMCRA as a basis for recovery.

sure MTF comptroller, clinic, and patient administration division

records are screened to identify potential medical care recoveryID

cases. The RJA or recovery attorney will also coordinate with Navy office will assert demands against the injured party’s personal injury

and Air Force claims offices and MTFs to ensure they identify
potential claims involving treatment provided to Army personnel.
The RJA or recovery attorney will ensure all potential medical care
recovery claims are identified. To the extent possible, claims per-
sonnel will review civilian police reports, Military Police blotters

and reports, news reports, magistrate court proceedings, line of du%I

and AR 15-6 investigations and similar sources to identify other
potential medical care recovery claims.

14-13. Medical care procedures following identification

a. Opening potential claimé&lnless it is obvious from the notifi-
cation documents that there is no potential recovery, claims person
nel will open a potential claims file on each incident identified. The
Affirmative Claims Management Program includes a “potenti
database,” which will be used to record potential claims.

b. Transfer of responsibility.

(1) Several claims offices may be notified of incidents involving
more than one injured party or treatment at more than one facility.

If a RJA or recovery attorney has reason to believe this has oc-

curred, the RJA or recovery attorney will contact the other offices to

determine which office has the most significant contacts and should
assert the claim. The office closest to where the injury occurred is

not necessarily the office with the most significant contacts. In the
event offices cannot agree, they will refer the matter to the Chief,
Affirmative Claims Branch, USARCS, for a decision. The claims
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protection, medical payments, or no-fault insurance, citing 10 USC
1095. If care was provided in a civilian hospital or was provided
before 5 November 1990, the office will cite applicable State insur-
ance law recognizing the United States as a third party beneficiary
of an injured party’s automobile insurance, if appropriate.

(3) Automobile cases—multiple sources of recdfettye
aims office can recover from the tortfeasor's automobile liability
and from the injured party’s non-liability coverage, the claims office
should put both insurers on notice of the claim and should first
attempt to collect from the no-fault insurer. If the tortfeasor is an
uninsured motorist and the injured party has uninsured or underin-
sured motorists’ coverage, the claims office should attempt to re-
cover from the injured party’s insurer while following the

a%ocedures in paragraph 14al&ee paragraph 14-15 if the injured
p

arty has health benefits insurance.

(4) Special rules applicable to CHAMPUS primary payé?ar-
suant to 10 USC 1079(j)(1) and 1086(g), workers’ compensation
and the injured party’'s no-fault, personal injury protection, medical
payments, and uninsured or underinsured motorist's coverage are
considered “primary” to CHAMPUS. Before the fiscal intermediary
pays the injured party’s medical bills and notifies the claims office
to assert a claim against the tortfeasor, the fiscal intermediary is
required to verify these “primary payers” have paid.

(a) If the fiscal intermediary overlooks such coverage, the claims
office will immediately assert a demand against the injured party’s
insurer (or the workers’ compensation fund), citing 10 USC
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1079(j)(1) in addition to other sources of authority. If the insurer has traumatic effect on the next of kin and prove detrimental to long
already disbursed the policy limits to the injured party, the claims term interests of the U.S. Army.

office will request repayment from the injured party. The claims

office will return money recovered in this manner to CHAMPUS 14-14. Relations with the injured party _

(see para 14-ER)). a. Claims personnel will advise the injured party and/or his or
(b) If the injured party or the injured party’s insurer declines to Ner attorney that— , _
pay and the claims office does not recover the full amount asserted (1) The United States has a right to recover, from responsible
from the tortfeasor’s liability insurer, the claims office will forward third parties, the reasonable value of medical care and pay that has

the file to USARCS, which will refer the matter to the Office of been furnished or will be furnished in the future. _
CHAMPUS (OCHAMPUS) General Counsel. In this instance, the _ (2) The injured party is required to cooperate with the United
claims office will not waive or compromise any portion of the States by prowdmg a cor_nplete statement of the facts and circum-
Government's claim because of undue hardship to the injured partystances surrounding the injury, information about any legal action

without approval of the Chief, Personnel Claims and Recovery Divi- Prought against any prospective defendant, and information about
sion. USARCS. and copies of any insurance policies. A failure to cooperate may

adversely affect the beneficiary’s future enjoyment of medical bene-
fits (see, for example, 32 CFR 220.9).

(3) The injured party should not execute a release or settle any
claims without notifying the RJA or recovery attorney.

(4) The injured party may consult with a legal assistance attorney

(5) On-the-job injuriesThe claims office will present claims for
on-the-job injuries to the appropriate State workers’ compensation
office.

(6) Other injuries. Other instances giving rise to third party
liability include gas explosions, malpractice by civilian physicians, . : . - .
slip-and-fall incidents, and product liability cases. Claims offices if_he or_she is otherwise entitled to legal as_s,lstance._
will assert demands against the tortfeasor and his or her insurer b. Claims personnel should attempt to coordinate action to collect

citing the EMCRA and/or 10 USC 1095 as appropriate the claim of the United States with the injured party’s action to
‘ 9 Determination of the amount asser’ted pprop ' collect his or her own claim against a tortfeasor or insurer.
(i) Medical treatment facility costsRecove.ry for MTF care is (1) The RJA or recovery attorney may enter into a written agree-

. i : = ment with the injured party’s attorney to assert the Government's
based on diagnostic related group rates, and a single per-visit outPgs5im and to include it as an item of special damages if the injured

tient rate established by the Office of Management and Budget,,qy syes. The agreement must state that the Government will not
(OMB) and/or DOD. Claims personnel should obtain a billing from 5, "counsel fees, and the attorney will not compute his or her fee
each MTF. The RJA or recovery attorney should, however, obtain haseq on the Government's portion of any recovery. The agreement
information from the MTF registrar and adjust the amount assertedy st also state that the Government must be consulted regarding
!f it appears that the_ b||||n_gs include inpatient _days v_vhere the in- any potential compromise and must agree to any settlement.
jured party Was_retalned in the MTF for administrative purposes (2) The RJA or recovery attorney should coordinate with the
rather than medical needs. o _ ~ injured party’s attorney to ensure any request for compromise or
(2) CHAMPUS costsRecovery for inpatient care provided in  wajver of the Government's claim is considered as far in advance of
civilian hospitals and paid through CHAMPUS is based on the settlement as is practicable.

CHAMPUS diagnostic .related group rates, regardless of the actual (3) The RJA or recovery attorney may arrange to make Army
costs. Rates for outpatient care are based on the CHAMPUS allowayjitnesses available for the injured party’s attorney if it is in the
ble charge for that medical service. Claims offlces_ should assert forGovernment's best interests to do so. Any such request must be
the amount that CHAMPUS paid even though this can sometimessybmitted as far in advance as practicable. The appearance of pres-
exceed the amount that the civilian hospital billed. ent and former DA military and civilian personnel as witnesses is
(8) Costs of payWhen a third party tortiously injures a soldier, governed by AR 27-40, chapter 7.
that soldier is often unable to perform any military duties for a  (4) The RJA or recovery attorney should immediately terminate a
period of time because of the injuries. Citing the FMCRA, claims representation agreement and independently pursue the Govern-
officers should assert a demand against the tortfeasor to recover thgent’s right to recover if the injured party’s interests conflict with
“cost of pay” for the period in which the injured soldier is unable to the Government's interests, or if the injured party’s attorney fails to
perform military duties. keep the RJA or recovery attorney informed of developments or
(4) Ambulance service®Ambulance and air ambulance services otherwise acts in a manner inconsistent with representing the Gov-
provided to soldiers, family members, and retirees are medical costernment’s interest.
within the meaning of the FMCRA and 10 USC 1095, but they are c. If the injured party or his or her attorney fails to cooperate
not included in the OMB or DOD rates. Fixed wing air evacuation with the claims office, the RJA or recovery attorney is authorized to
rates are now set out by the OMB. Claims offices should try to direct the MTF personnel to withhold billing information and should
obtain a specific breakdown of costs from the MTF or the unit vigorously pursue the Government’s right to recover. In addition, as
providing the services and include these in the amount asserted.outlined in 32 CFR 537.23, the RJA or recovery attorney is author-
(5) Burial expensesif a soldier dies from injuries received and ized to direct the MTF to withhold release of medical records until
is buried at Government expense, the installation Mortuary Affairs the injured party provides the statement and other information re-
Office completes DD Form 2063 (Record of Preparation and Dispo- quired by paragraph 14-a@) above. The RJA or recovery attorney
sition of Remains (within CONUS)) and itemizes expense data onmay nhot, however, direct the MTF to withhold medical records if
this form. While burial expenses are not medical care within the the injured party’s attorney merely refuses to enter into a representa-
meaning of the FMCRA or 10 USC 1095, many insurance policies tion agreement. The release or retention of any rgcords requested in
provide for the payment of such expenses. Claims offices may asser® Subpoena must be processed in accordance with AR 27-40, chap-
a demand for burial expenses incurred by the Government if theter 7. . ) . .
insurance contract provides for payment of such expenses and State d- If the injured party's attorney improperly withholds or dis-
law recognizes the United States as a third party beneficiary of theburses money collected on behalf of the Government, the RJA or
contract. Claims personnel should, however, be highly sensitive tofécovery attorney should immediately, after appropriate coordination
the possibility that the insurance proceeds might be inadequate and accordance with AR 27-40 and AR 27-1, initiate action to recover
should consider waiving or compromising the Government's claim the money owed, through—
in appropriate cases to avoid undue hardship to the next of kin.
Additionally, claims personnel should be especially aware that even® Litigation.
the mere assertion of a claim for burial expenses may have e State disciplinary proceedings.
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« Breach of contract action (if attorney representation agreement haglaim, from the injured party’s uninsured motorist's coverage, per-

been signed). sonal injury protection, or medical payments coverage.

b. Periodic review of pending claimé/hether or not the injured

e. Claims personnel may obtain an assignment from the injured party’s attorney has agreed to assert the Government’s claim, claims
party or his or her attorney for the reasonable value of the care anghersonnel will review the status of pending claims every 60 days
pay the United States provided if this will facilitate collection. The and take follow-up action as appropriate. Specifically, claims per-
absence of an assignment does not affect the Government’s indesonnel should periodically contact the injured party’s attorney to
pendent right under the FMCRA, however, and an assignment isdetermine the status of pending cases; call or send follow-up letters

normally not necessary. to an insurer or tortfeasor who fails to respond to a demand or
provides an unacceptable response; and document follow-up action

14-15. The Medical Treatment Facility Third Party on the claims chronology sheet.

Collection Program c. Adjusting the amount assertdthe RJA or recovery attorney

DOD claims offices and MTFs manage complementary programs toshould adjust the amount asserted on a claim as further medical
recover for medical care furnished at DOD expense. Pursuant to dreatment or pay is provided to the beneficiary. The RJA or recovery
memorandum of agreement (MOA) between TJAG and The Sur-attorney should delay settlement if it appears that extensive treat-
geon General (see DA Pam 27-162, figure 14-2) and an informalment is necessary or should consider this in negotiating a settlement.
understanding with Navy and Air Force authorities, claims offices d. Forwarding claims to higher authoritie$he RJA or recov-
and MTFs support each other’s recovery programs. ery attorney or head of a claims office will terminate action or will

a. As provided in the MOA, claims offices will recover from act on requests for waiver or offers to compromise that are within
automobile and other insurers, while MTFs will recover from health his or her settlement authority. See paragraph 14-4. If a higher
benefits and Medicare supplemental insurance. settlement authority must act on the claim, the RJA or recovery

b. As provided in the MOA, MTFs will obtain insurance and attorney will forward a completed medical care recovery worksheet
other relevant information from persons receiving inpatient and out-to_the ACO (if that office has authority to take action) or to
patient treatment for injuries resulting from an accident. MTF per- USARCS, as appropriate. When time is critical in securing a settle-
sonnel will also screen emergency room logs, clinic records, andment, a RJA or recovery attorney may contact USARCS telephoni-
patient admission information to identify accident cases. MTFs will cally for authorization to waive or compromise a claim. However,
refer these cases to local claims offices in a timely manner, assisthe RJA or recovery attorney should be prepared to send supporting
local claims offices in obtaining medical records and cost computa-documentation via facsimile or electronic mail. At least six months
tions, and route requests for medical records from injured partiesPrior to the expiration of the SOL, the RJA or recovery attorney
and attorneys through the RJA or recovery attorney. should contact USARCS for guidance on disposing of any claim

c. In return, claims offices will notify the MTFs of the final that cannot be recovered in full, compromised, terminated, or
disposition of cases referred, deposit money recovered under 1ditigated.
USC 1095 to the operations and management (O&M) account of thel4_17 Settling affirmative claims
MTF that prov_lded the care’(see para dj4-28d report t_he Claims person%el will reflect the basis for any settlements other than
amounts deposited to an MTF’s account on a monthly basis.

. A ! - payment in full in the claims file. Note that under some circum-
d. As provided in the MOA, the head of each claims office may gances, a settlement authority may not waive or compromise a
enter into a local MOA with his or her supporting Army MTF

claim that he or she would normally have authority to act on. See
commander. Such agreements should cover procedures, the deg’%ragraph 144 and h.

of staffing gach offi_ce will provide, and time frames for providing a. Payment in fullA settlement authority may settle a medical
records or _|nformat|o_n. Suc_h agreerr_lents may also provide fo_r thecare or property damage claim by recovering the full amount of the
MTF to assist the claims office’s medical care recovery effort, either oyernment’s claim as a lump sum, through installment payments
by giving back money deposited by the claims office into thg a5 a repair in kind on a property damage claim. An offer for the
MTF's O&M account to the claims office, or by providing person- f|| amount of available insurance would not pay in full a claim

nel or other support. Any personnel provided or money returned t0asserted for a greater amount, and the RJA or recovery attorney
the claims office under such an agreement will only be used toould have to follow compromise procedures.

support affirmative claims collection efforts. b. Compromise.

e. If care was wholly or partly provided in a MTF on or after 5 (1) If there are difficulties in recovering on a medical care or
November 1990 and recovery is possible from both a health benefitsyroperty damage claim (as defined in the Federal Claims Collection
insurer and an automo.blle insurer, the MTF will first attempt to Standards, 4 CFR part 103), a settlement authority may accept less
collect from the health insurer. If the MTF cannot recover the full than the amount asserted from a tortfeasor or insurer for the conven-
value of the Government's claim from the health insurer, the MTF jence of the Government. Acceptable bases for compromise for the
will forward the claim file to the installation claims office for convenience of the Government include inability of the tortfeasor to
collection from the automobile insurer. pay, insufficient insurance, probability that the Government will be

f. An individual JAG office may also have a local MOA with its  unable to prove its case, or collection costs that are not commensu-
MTF permitting the local claims office, rather than or in addition to rate with the amount compromised.
the medical center JA, to take legal action on Third Party Collection (2) If the injured party or the injured party’s attorney requests

Program claims. waiver or compromise of a medical care claim, a settlement author-
ity may accept an amount less than the amount asserted to equitably
Section IV apportion the available funds and avoid undue hardship to the in-
Recovering and Depositing Claims jured party. To do so, the settlement authority must consider the fair
value of the injured party’s claim, the future value of care provided
14-16. Installation demand procedures after initial by the United States, and the potential recovery available. In evalu-
assertion ating a request, the settlement authority may consider an offer by

a. Uninsured motoristdf the tortfeasor is an uninsured motor- the injured party’s attorney to reduce his or her fee, but should not
ist, affirmative claims personnel will assert a demand against themake this a condition for granting a request. Prior to approval of
tortfeasor, and, if the tortfeasor does not pay promptly, requestany compromise based on undue hardship, the injured party must
suspension of the tortfeasor's driving and registration privileges provide the following information:
under a State financial responsibility law. If collection from the  (a) Detailed information on what funds are available for
tortfeasor is not feasible, claims personnel will pursue recovery recovery.

from any State uninsured motorist's fund or, on a medical care (b) Reasonable value of the injured party’s claim for permanent
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injury, pain and suffering, decreased earning power, and any otheffinal installment payment; and should use a release similar to that

special damages. shown in DA Pam 27-162, figures 14-5 and 14-6. However, the
(c) Military, DVA, and Social Security disability, and any other RJA or recovery attorney may not execute either an indemnity
Government benefits accruing to the injured party. agreement or a release which prejudices the Government's right to
(d) Probability and amount of future medical expenses of the recover on other claims arising out of the same incident without the
Government and the injured party. approval of the Chief, Personnel Claims and Recovery Division,
(e) Present and prospective assets, income, and obligations of théJSARCS. In addition, the RJA or recovery attorney may not exe-
injured party and those dependent on him or her. cute a release that purports to release any claim that the injured

(f) A statement regarding the financial condition of the debtor. party may have other than for medical care furnished or to be
c. Termination of collection actiorif there are difficulties in furnished by the United States. The RJA or recovery attorney will
recovering on a medical care or property damage claim (as definediot execute a release if the Government's claim is waived or

in the Federal Claims Collection Standards, 4 CFR 104.3), a settlelerminated.
ment authority may close the claim without recovery for the conven- €. Depositing property damage recovery.
ience of the Government. Acceptable bases for terminatingl) For damage to real propertonies recovered for damage

collection action include— to appropriated fund property will be deposited into the installation
account available for the repair or replacement of real property (10
« Lack of legal merit to the claim. USC 2782).

« Lack of evidence to substantiate the claim. (2) For dar_nage to appropriated fund property (_other than real
» Costs of recovery that will exceed the amount recoverable property). Monies recovered for damage to appropriated fund prop-
I o e : erty (other than real property) will be deposited to Account
Inability to locate the debtor in instances where the likelihood of 51R3019 (Recoveries for Government Property Lost or Damaged).
collection is too remote to justify retention of the file. (3) For damage to NAFI propertjonies recovered for damage
) . . , to NAFI property will be returned to the NAFI. If the NAFI no
d. Waiver.If the injured party or the injured party’s attorney longer exists, forward the money to HQDA (DAAG-NAF),
requests waiver or compromise of the Government'’s claim, a Seme'AIexandria, VA 22331- 0321. Checks should be made payable to
ment authorlt_y may close a medical care claim Wlthout TecoVery the NAFI or, if it no longer exists, to the Army Morale, Welfare,
where collection of any part of the Government’s claim will result 5,4 Recreation Fund.
in und_ue hardship to the |njurec_1 party. Prlc_)r to granting a request (4) For damage to Army Stock Fund or Defense Business Oper-
for waiver, the settlement authority will consider the factors outlined 4tjons Fund propertyMonies recovered for damage to property
in subparagraph(2) above and require the injured party to provide pejonging to one of these funds will be returned to that fund unless
the items listed in subparagrapf?) above. Property damage claims  the fund has charged the cost of repair or replacement to an appro-
may not be waived; rather, they are terminated. priated fund account. The Defense Business Operations Fund re-
14-18. Litigation placed the Army Industrial Fund.

If a tortfeasor or insurer refuses to settle, or if an injured party’s (5) For damage to Government housirigonies recovered for

- ) damage to Government housing caused by a soldier's abuse or
attorney '”?pfop_e.”y .W'thhmds funds, the RJA or recovery attorney negligence (or by a soldier's family member or guest of the soldier)
must qonslder Ilt!gatlon to protect thg Interests of th.e United Sta_tes.wi” be deposited into that installation’s family housing O&M
Litigation is particularly appropriate if a particular insurer consis-

tently refuses to settle claims, or if the Government's interests areaccount.
y ’ . d. For recovery of pay provided to a soldier during periods of
not adequately represented on a large claim.

RIA it " intain cl tact with incapacitation.Monies recovered for the costs of pay provided to a
a. S or reCO\’/ery attorneéys must maintain close contact with | qiay injured by the tortious acts of another shall be credited to the
local U.S. Attorney’s Offices to ensure these offices are willing to

e o M local O&M account that supports the command, activity, or other
initiate litigation on cases. RJAs or recovery attorneys are encour-

; c . : unit to which the soldier was assigned at the time of the injury.
aged to obtain appointments as Special Assistant U.S. Attorneys. . Depositing medical care recgvery jury

b. In order to directly initiate or intervene in litigation, a RJA or To a medical treatment facility acco@®NUS and

recovery attorney must prepare a litigation report and formally refer OCONUS claims offices and command claims services will deposit
the case through the Affirmative Claims Branch, USARCS, and the ,qney recovered from an automobile insurer for medical care pro-

Litigation Division, OTJAG (as required by AR 27-40, chap 5), 10 \;4eq’in a MTF on or after 5 November 1990 to the O&M account
the U.S. Attorney. While the RJA or recovery attorney should at- ¢ the Army, Navy, or Air Force MTF that provided the care. For
tempt to initiate litigation at least six months before the expiration .|5ims asserted on or after 30 November 1993. CONUS and
of the SOL, the RJA or recovery attorney may contact USARCS ocoNUS claims offices and command claims services will deposit

telephonically if SOL problems necessitate quick action on a Caseinio the appropriate MTF's O&M account, money recovered under
The RJA or recovery attorney should also contact USARCS if a gy hrovision of law from any payor for medical care provided in a
U.S. Attorney is reluctant to pursue an important case. An injured \7E.

party’s_ attorney may r_epresent_the_ Government's interest in litiga- (2) To the General Treasuryoney recovered from the follow-
tion without any special coordination. ing sources will be deposited in the Miscellaneous Receipts account,

c. DOJ requires all cases involving damage to Government prop-,1R3210.0008:
erty of $200,000 and under to go through the DOJ Central Intake ~ (5) Directly from tortfeasors for claims asserted before 30 No-
Facility in Silver Spring, Maryland, before going to a U.S. Attorney yember 1993 for care provided in a MTF.
for litigation. F(_)rward the agency referral package cover sheet and (b) From insurers other than automobile insurers for claims as-
all documentation normally prov_lded to th_e U.S. Attorney on all garted before 30 November 1993 for care provided in a MTF.
such cases to USARCS, who in turn will forward them to the  (¢) From automobile insurers for care provided in a MTF prior to
Central Intake Facility through the Litigation Division, OTJAG, as 5 November 1990.
appropriate. (d) From insurers for care provided in a civilian hospital and paid
by CHAMPUS.

(3) Apportionment of medical care recovery between accounts.
Only money recovered under the provisions of 10 USC 1095 can be
deposited into a MTF account. Claims offices will often have to
apportion money recovered among different accounts.

(a) Apportioning money between medical treatment facility ac-
unts and the General Treasulf.care was provided by both a

14-19. Administrative matters

a. ReceiptsThe RJA or recovery attorney may provide a receipt
for payment.

b. ReleasesThe RJA or recovery attorney may execute a release
acknowledging that the Government has received payment in full of
the amount asserted or compromise amount agreed upon, or thgo
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MTF and a civilian hospital and the amount recovered is less than
the amount asserted, deposit money to the MTF’s account first in
accordance with the preceding paragraph and deposit any remaining
money to the General Treasury.

(b) Apportioning money between two or more medical treatment
facility accountslf care was provided by two or more MTFs on or
after 5 November 1990 and the claims office recovers less than the
amount asserted, the claims office should give each MTF a pro rata
share of the money recovered. For example: if MTF 1 provided $2,
000 worth of care and MTF 2 provided $1,000 worth of care, the
claims office will deposit $800 of a $1,200 recovery to MTF 1
account and the remaining $400 to MTF 2 account. Similarly, if the
claims office recovers an amount less than that asserted for medical
care expenses and costs of pay provided, the claims office should
give a pro rata share of the money recovered to both the MTF and
the appropriations that support the injured soldier’s unit.

f. Fiscal Integrity.Field claims offices must reconcile the prop-
erty damage and medical care recovery accounts with their servicing
DAOs. Field claims offices must ensure that their deposits have
been credited to the proper accounts and that these accounts have
not been improperly charged. All accounts must be reconciled at the
end of the fiscal year.

g. Disposition of claims filesVhen action on a claim is com-
pleted, dispose of the file under AR 25-400-2, file number 27-20k
(property damage).
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Appendix A DOD 4525.6-M

References DOD Postal Manual (Volume 1)

Section | DODD 5515.8

Required Publications Single-Service Assignment of Responsibility for Processing of
Claims

AR 27-40

Litigation. (Cited at paras 14-14 and 14-18.) DODD 5515.9
Settlement of Tort Claims

AR 37-103

Disbursing Operations for Finance and Accounting Offices. (Cited DODD 5515.10

at paras 11-24 and 12-3) Settlement and Payment of Claims under the Military Personnel and
Civilian employees’ Claims Act of 1964

AR 215-1

Nonappropriated Fund Instrumentalities and Morale, Welfare, and Section Il

Recreation Activities. (Cited at paras 12-3, 12-9 and 14-7.) Prescribed Forms
This section contains no entries.

AR 405-15

Real Estate Claims Founded upon Contract. (Cited at 2-28.) Section IV

Referenced Forms
DA Pam 27-162

Claims Procedures. (Cited throughout.) DA Form 1208
Report of Claims Officer

Section |l
Related Publications DA Form 1666
Claims Settlement Agreement
AR 10-72
Field Operating Agencies of the Judge Advocate General DA Form 1667
Claims Journal for (Personnel) (Tort) (Affirmative) Claims
AR 11-2
Management Control DA Form 2028
Recommended Changes to Publications and Blank Forms
AR 15-6
Procedures for Investigating Officers and Boards of Officers DA Form 2938-R
Affirmative Claims Report (LRA)
AR 25-55

The Department of the Army Freedom of Information Act Program DD form 619-1
Statement of Accessorial Services Performed (Site Delivery and
AR 25-400-2 Reweigh)
The Modern Army Recordkeeping System (MARKS)
DD Form 788
AR 27-1 Private Vehicle Shipping Document for Automobile
Legal Services: Judge Advocate Legal Services
DD Form 1348-1A
AR 40-3 Issue Release/Receipt Document
Medical, Dental, and Veterinary Care
DD Form 1840 and 1840-R
AR 40-68 Notice of Loss or Damage
Quality Assurance Administration
DD Form 1842
AR 210-130 Claim for Loss or Damage to Personal Property Incident to Service
Laundry and Dry Cleaning Operations
DD Form 1843
AR 340-21 Demand on Carrier/Contractor
The Army Privacy Program
DD Form 1844
AR 608-10 List of Property and Claims Analysis Chart
Child Development Services
DD Form 2063
AR 735-5 Record of Preparation and Disposition of Remains (within CONUS)
Policies and Procedures for Property Accountability
DD Form 2526
DA Pam 27-17 Case Abstract for Malpractice Claims
Procedural Guide for Article 32(B) Investigating Officer
SF Form 95
DFAS-IN Reg 37-1 Claim for Damage, Injury or Death
Finance and Accounting Policy Implementation (available online at
http://www.asafm.army.mil)

DOD 4500.34-R
Personal Property Traffic Management Regulation
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Appendix B
Management Control Evaluation Checklist

B-1. Function.
The function covered by this checklist is claims processing
procedures.

B—2. Purpose.

The purpose of this checklist is to assist claims service and claims
office supervisors in evaluating their key management controls. It is
not intended to cover all controls.

B-3. Instructions.

Answers must be based on the actual testing of key management
controls (for example, document analysis, direct observation, sam-

pling, and simulation). Answers that indicate deficiencies must be

explained and corrective action indicated in supporting documenta-

tion. These management controls must be evaluated at least once
every five years. Certification that this evaluation has been con-

ducted must be accomplished on DA Form 11-2-R (Management

Control Evaluation Certification Statement).

B-4. Test Questions.

a. Do claims supervisors regularly monitor and report all obliga-
tions against their claims expenditure allowance (CEA), and, where
necessary, take corrective action to ensure only authorized claims
are charged against the claims open allotment?

b. Are claims payments made only to proper claimants with cog-
nizable and meritorious claims?

c. Are procedures in place to ensure affirmative claims are as-
serted within the statute of limitations and reviewed every 60 days?

d. Are demands for recovery against third parties properly docu-
mented, to include proper calculation of the liability, prior to dis-
patch to carriers?

B-5. Supersession.
This checklist replaces the checklist for AR 27-20, Claims,
previously published in DA Circular 11-90-1.

B—6. Comments.

Help make this a better tool for evaluating management controls.
Submit comments to Office of The Judge Advocate General, ATTN:
DAJA-PT, 2200 Army Pentagon, Washington, DC 20310-2200.
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Glossary COE FMCRA

Chief of Engineers Federal Medical Care Recovery Act
Section |
Abbreviations CONUS FOIA
continental United States Freedom of Information Act
AAFES
Army and Air Force Exchange Service ~ CPO _ _ FPO _
claims processing office fleet post office
AAO
area action officer DA FRCA .
Department of the Arm Federal Rules of Civil Procedures
p y
ACO
. ' DAO FTCA
area claims office Defense Accounting Office Federal Tort Claims Act
AEA
. . DD FTNGD
Admlralty Extension Act Department Of Defense (form) fU”-time National Guard duty
Armed F Institute of Pathol D.D.C. Sho i -
rmed Forces Institute ot Fathology District Court District of Columbia General Accounting Office
AMCSA . DECA GBL
Army Maritime Claims Settlement Act Defense Commissary Agency Government bill of lading
AMEDD DFAS GC
Army Medical Department Defense Finance and Accounting Service General Counsel
APF DOD GMCA _ _ _
appropriated funds Department of Defense general court martial convening authority
APO DODD Gov .
Army Post Overseas Department of Defense Directorate Government-owned vehicle
ap DOHSA Gesneral schedule
appendix Death on the High Seas Act 9
HCP
AR DOJ :
Army regulation Department of Justice health care providers
HQDA
ARNG DPM
Army National Guard direct procurement method Headquarters, Department of the Army
IDN
attn DRMO initial distribution number
attention Defense Reutilization and Marketing Offi(:eI . ISHIDUH !
IDT
AWOL DVA _ inactive-duty training
absent without leave Department of Veterans Affairs
IME
CEA ext independent medical examination
claims expenditure allowance extension
10
CER FAR o _ investigating officer
Code of Federal Regulations Federal Acquisition Regulation .
cG FCA i international through Government bill of
commanding general Foreign Claims Act lading
chap FCC- . o JA
chapter Foreign Claims Commission judge advocate
FCCA JAGC
CHAMPUS ; ;
Federal Claims Collection Act '
Civilian Health and Medical Program of the Judge Advocate General's Corps
Uniformed Services ECCP JFTR
CIA family child-care provider Joint Federal Travel Regulations
claims judge advocate FECA JTR
Federal Employees Compensation Act Joint Travel Regulation
CLAIMS
Claims Legal Automated Information Man-FM LAAWS
agement System field manual Legal Automated Army Wide System
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LSHWCA PA
Longshore and Harbor Workers’ CompensaPrivacy Act
tion Act
pam
MACOM pamphlet
major Army command
para
MCA paragraph
Military Claims Act
PCA
MCI Personnel Claims Act
medical claims investigator
PCE
MCJA potentially compensable event
medical claims judge advocate
PCS
MCSA permanent change of station
Maritime Claims Settlement Act
PED
MEDCOM pre-existing damage
United States Army Medical Command PL
MEDDAC public law
medical department activit
i p ivity POV

MOA
memorandum of agreement

MOU
memorandum of understanding

MTF
medical treatment facility

NAF
nonappropriated fund

NAFI
Nonappropriated Fund Instrumentality

NATO
North Atlantic Treaty Organization

NGCA
National Guard Claims Act

NGB
National Guard Bureau

NTS
nontemporary storage

O&M
operation and maintenance

OCHAMPUS
Office of Civilian Health and Medical Pro-
gram of the Uniformed Services

OCONUS
outside continental United States

OSJA
Office of the Staff Judge Advocate

OTJAG
Office of The Judge Advocate General

OMB
Office of Management and Budget

privately owned vehicle

PVA
Public Vessels Act

RCP
replacement-cost protection

RIMP
Risk Management Program

RJA
recovery judge advocate

RM
risk management

ROTC
Reserve Officer Training Corps

RSMO
Regional Storage Management Office

SA
Secretary of the Army

SF
standard form

SIAA
Suits in Admiralty Act

SJA
staff judge advocate

SOFA
Status of Forces Agreement

SOL
statute of limitations

SPCMCA
special court martial convening authority

stat
statute
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subpara
subparagraph

TAJAG
The Assistant Judge Advocate General

TDY
temporary duty

TGBL
through Government bill of lading

TIAS
Treaties and Other International Acts Series

TJAG
The Judge Advocate General

TO
transportation officer

UcMJ
Uniform Code of Military Justice

UpPs
United Parcel Service

U.S.
United States

USACE
United States Army Corps of Engineers

USACSEUR
United States Army Claims Service, Europe

USAFCS-K
United States Armed Forces Claims Service-
Korea

USAR
United States Army Reserve

USARCS
United States Army Claims Service

USARSO
United States Army, South

usc
United States Code

USPS
United States Post Office

UST
United States Treaties and Other International
Treaties

vol
volume

Section I
Terms

Affirmative claims

The Government’s statutory right to recover
money, property, or repayment in kind, resul-
ting from property loss, damage, or destruc-
tion by any individual, partnership,
association, or other legal entity, foreign or
domestic, except an instrumentality of the
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United States. Also, the Government’s statusubject to any limitations found in specificemployment with the U.S. Government, in-
tory right to recover the reasonable medicgbrovisions of this regulation. cluding vehicles operated on joint operations
costs expended for hospital, medical, surgi- of the U.S. Armed Forces.

cal, or dental care and treatment (includinglaims attorney

prostheses and medical appliances), and teDA or DOD civilian attorney assigned to aMedical claims investigator

costs of pay provided to an injured soldiejudge advocate or legal office who has beeA senior legal specialist or qualified civilian
during periods of incapacitation incurredsignated by the Staff Judge Advocate cissigned to assist a medical claims judge ad-
under circumstances creating tort liabilither appropriate authority to act as a claifocate on a full-time basis. A medical claims

upon some third person or under circusettiement or approval authority. investigator is authorized to administer oaths
stances permitting recovery from the injured under the provisions of Article 1 36(b)(7),
party’s insurer. Claims judge advocate Unifc_)rm _Code _of Military _Justice, when per-
An officer of the Judge Advocate General'dorming investigative duties.

Civilian employee Corps designated by a command or staff o

A person whose activities the Governmenjudge advocate to be in immediate charge (E(?dlcm claims judge advocate _
has the right to direct and control, not only aglaims activities of the command. judge advocate assigned to an Army Medi-
to the result to be accomplished but also as to cal Center, under an agreement between The
the means used. This term includes, but iglaims officer Judge Advocate General and The Surgeon

not limited to, full-time Federal civilian offi- A commissioned officer, warrant officer, or G€N€ral, to perform the primary duty of in-
cers and employees. The term “civilian emgualified civilian employee detailed by the'€St9aling and processing medical malprac-
ployee” should be distinguished frogsmmander of an installation or unit who i€ Claims-

“independent contractor,” for whose actionsrained or experienced in the investigation of, _ : -
the Government generally is not liable. Thejaims. Wedical malpractice claim

decision as to who is a civilian employee is a
Federal question determined under Federaombat activities

not local, law. Activities resulting directly or indirectly from jilitary personnel

Claim EC“O“ by the eor|1e_my, or (S’V th‘f?l_LtJ-S- Armeqyembers of the Army on active duty for

- orces engaged in armed contlict, or In IMyrajning or inactive duty training as defined
A demand for payment of a specified sUm of,ejate preparation for impending armiﬂdARgglo_25 and 10 {JSC 10%(0) and (d).
money (other than the ordinary Ob“gatlon§0nf”(3t- This includes members of the Army National

incurred for services, supplies or equipment : ;
g L Guard of the various states, Puerto Rico, the
and, unless otherwise specified in this regulayjgasier Virgin Islands, and Guam while performing

tion, in writing and signed by the claimant ory s, dden and extraordinary calamity occaactive duty for training under 32 USC 316,
a properly designated representative.  gjoned by activities of the Army, other thans02, 503, 504, or 505, as well as members of
combat, resulting in extensive civilian propthe District of Columbia National Guard

Claimant P . . . :
erty damage or personal injuries and creatinghile on active duty or active duty for

An individual, partnership, association, cor : ; L
poration, country, state, territory, or other poEjl large number of potential claims. training.

litical subdivision of such country. It does
not include the U.S. Government or any o}
its instrumentalities, except as prescribed b
statute. Indian tribes are not proper p
claimants but individual Indians may tEh

A claim arising out of substandard or inade-
quate medical care.

X gratia Noncombat activities

As a matter of grace.” In the case of exAuthorized activities essentially military in
atia claims under the NATO SOFA, Atrticlenature, having little parallel in civilian pur-
iYI, paragraph six, a claim considered bysuits, which historically have been considered
e grace of the sovereign or sending Stas furnishing a proper basis for payment of

claimants. without statutory obligation (under the For-claims. Examples are practice firing of mis-
Claim approval authority eign Claims Act) to do so. s!les and weapons, training and field exer-
cises, maneuvers that include the operation of

Except for claims under chapters 7, 9 and 1I:l' deral aircraft and vehicles, use and occupancy of
and subject to any limitations found in spef €d€ral agency . i pancy
A Federal agency includes executive departeal estate, and movement of combat or other

cific provisions of this regulation, the author- ! ; . . . i

ity to approve and pay a claim in the amourf€nts and independent establishments of tivehicles designed especially for military use.

presented or in a lesser amount upon the eydnited States and corporations acting as irictivities excluded are those incident to
umentalities or agencies of the Unitg@mbat, whether in time of war or not, and

cution of a settlement agreement b - -
claimant. Under chapter 11 ?he authority )éf States but does not include any contractdtse of military personnel and civilian em-
: ’ r ployees in connection with civil disturbances.

designated Government agent to adjudicaf¥orking for or with, or supplying goods o
and pay a claim in a meritorious amouiftvices to, the United States. Personal property

within the monetary limits prescribed in that isti

chapter. A perso)rlw with IC{:1pproval authorfgjpal offer property consisting solely of corpareal per-
may not disapprove a claim in its entirety oA Offer of payment by a settlement authorSonal property, that is, tangible things.
make a final offer subject to any limitations'ty in full and f(ijnal settlement o][.a (I:Iaim thaft’§tructured settlement

found in specific provisions of thi§ not accepted, constitutes a final action ol "goement in which compensation is de-

regulation. purposes of filing suit under chapter 4 Ok, oy in accordance with a particular plan

filing an appeal under chapters 3 or 6, P'O%ather than paid in one lump sum. Structured

Claim file vided such offer is made in writing anQycments may range from simple deferred
supporting documentation, and pertinent
correspondence. Government vehicle
A vehicle owned or on loan to any agency of
Claim settlement authority the U.S. Government, or privately owned and

The authority to approve a claim, deny aperated by a soldier or civilian employee of
claim in its entirety, or make a final offerthe Army in the scope of his or her office or
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Index_ _ _ _ Responsibilities, 1-13 Responsibilities, 1-12, 1-17
This index is organized alphabetically lghiefs and commanders responsibilitiesClaims transfer or assignment, 2-10, 2-16

topic and subtopic. Topics and subtopics are See specific commands Collateral source rule, 2-42
identified by paragraph number. Children. See Family members; Survivors Command and organizational relation-
Accepting claims, 2-6 Claiman_ts. See al_so specific acts and types ships in the. Army C]aims System, 1-5
Acknowledging claims, 2-8 of claims; Survivors Command claims services, 1-5
Adjudication, 1-22 ' Identification, 2-10 Investlga_tlc_m_respon5|b|I|ty, 2-3
Administrative claims review. 2-7 States as, 2-10 Responsibilities, 1-10, 1-17
Affirmative claims ’ Claims Commander, USARCS, 1-5
Administrative matters, 14-19 Adjudication, 1-22 Responsibilities, 1-9
Authority, 14-1 Amendment of, 2-11 Settlement authority, 3-6 .
Authority delegation, 14-4 Amount clr_gumed, 2-10 Commanding General, U.S. Army Medical
Basic considerations, 14-5 lcc:jros?f-.se[ylmn% 91'21 gomman.ctl).ll(t(.:G, i/liDCOM)
: ; ; _ Identification, 2- esponsibilities, 1-
A%amSt certain prospective defendants, 14 Interdepartmental waiver rule, 2-10 Companion claims, 11-17
Federal statutory authority, 14-1 Noti(;e of technical errors, 1-18 Com_promise or termination of recovery
Installation demand procedures after initial ©-ublished guidance material, 1-18 actions, 2-49 .
assertion. 14-16 Types, 1-4 Third party liability claims, 11-34 _
Litigation, 14-18 Claims, nonpayable. See specific types of Conducting investigations. See Investiga-
Medical care claims, 14-10 through 14-15_Claims o tive methods and techniques
OCONUS authority, 14-1 Claims, payable. See specific types donflict of interest, 1-19
Other authority, 14-1 cllalms ' . Cons.ultant.s and appraisers
Property claims, 14-7 through 14-9 Claims against the United States In investigations, 2-36
Purpose and policy, 14-3 L!m!tat!on of maritime clalms liability, 8-7 Contr_actors _
Recovering and depositing, 14-16 through Llréuéatlon of maritime claims settlement, Cltalm; ;zr loss or damage to their proper-
- - y, -
Régoégry judge advocate or attorney, 14-2 Maritime claim scope, 8-3 Claims involving, 12-8
Settlement, 14-17 Maritime cla!ms not payable, 8-5 Injury or death_ of t_emplo_yees, 2-23
Affirmative Claims Report, 13-10 Maritime claims payable, 8-4 . Third party claims involving, 2-22
Agents and legal representatives, 2-10 Settlement authority for maritime claims,Contribution or indemnity, 2-10
Amendment of claims, 2-11 8-8 . Cooperative investigative environments, 1-
Antiassignment Act, 2-10 Claims assistance, 1-19 18
Appeals. See Settlement procedures: spe-C|a!ms components operation, 1-17 Court costs, 3-5
cific acts and types of claims Claims directives and plans, 1-18 Damage claims. See Personal injury
Appropriated funds (APF) Claims Expenditure Allowance (CEA) ™ jaims: Property claims
NAF activity claims payable from, 12-5 ~ Management, 13-11 through 13-13 Damage determination
Area claims offices (ACO), 1-5 General discussion, 13-11 Applicable law, 2-41
Investigation responsibility, 2-2 Reporting requirements, 13-12 Collateral source rule, 2-42
Responsibilities, 1-11, 1-17 S_O'a“"?‘ payment, 13-13 . Subrogation, 2-43
Army Carrier Recovery Program, 11-23 ~ Claims in favor of the United States Dependents. See Family members; Survi-
Army claims mission, 1-8 Civil works claims, 8-10 vors
Army Claims System Maritime claim scope, 8-9 . Disaster or civil disturbance claims, 1-17
Abbreviations and terms, 1-3 Payment demands for maritime claims, 8p,mestic claims
Command and organizational relationships, 12 . - . Assistance to foreign forces, 7-8
1-5 Settlement authority for maritime claims, Claims not payable, 7-4
Operations, policies, and guidance, 1-17 811 . Claims payable, 7-3
through 1-22 Claims involving persons other than non- Investigation, 7-6
Purpose, 1-1 appropriated fund (NAF) employees Notification of incidents, 7-5
References, 1-2 Approval authority, 12-12 Scope, 7-2
Responsibilities, 1-7 through 1-16 Contractors, 12-8 Settlement authority, 7-7
Types of claims, 1-4 Finality of settlement, 12-12 _
Army National Guard (ARNG). See also ~ Payable, 12-10 Economic damages, 3-5
National Guard Claims Act Procedures, 12-11 Emotional distress, 3-5
Claims attributed to personnel, 2-21 Risk Management Program, 12-9 Environmental claims, 2-31
Army Regulation 27-20, Legal Services; Settlement authority, 12-12 Evaluating claims .
Claims, 1-18 Claims office administration ngeral rules and guidelines, 2-44
Article 139. See Uniform Code of Military ~ Affirmative Claims Report, 13-10 Joint tortfeasors, 2-45
Justice (UCMJ) Certified and registered mail use, 13-5 _ Structured settlements, 2-46
Article VIII of the NATO SOFA, 7-2 Claims Expenditure Allowance managEX gl’atla Clalmsy 7-2
Assistance disclosure, 1-19 ment, 13-11 through 13-13 Exemplary damages, 3-5
Aftorneys Disposition of claim files, 13-3 Expeditious processing at the lowest level,
Designation, 1-6 File arrangement, 13-2 1-18
Source of fees paid, 2-41 File maintenance, 13-6 Expenses, 3-5
Authority delegations, 1-5. See also specific Monthly claims reporting system, 13-7Payable incidental expenses, 11-15
acts and types of claims through 13-9 Family members, 3-5
Bail. 3-5 Szfr(i)ers; rglfir::?agiemmfe”neté 1f31 4 Federal Claims Collection Act (FCCA), 1-
. . - ! 4, 14-1
Blast damage claims, 2-26 Solatia payment, 13-13 Federal Medical Care Recovery Act
Carriers. See Personnel claims Claims policies, 1-18 (FMCRA), 1-4, 14-11
Chief of Engineers Claims processing offices (CPO), 1-5 Federal Tort Claims Act (FTCA), 1-4, 2-41
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Applicable law, 4-5

Claims not payable, 4-4

Claims payable, 4-3

Finality of action, 4-7

Notice of disapproval or final offer, 4-6
Reconsideration, 4-7

Scope, 4-2

Settlement authority, 4-6

Release of information practices, 2-5

USARCS responsibilities, 2-4
Investigative methods and techniques

Conducting an investigation, 2-35

Consultants and appraisers, 2-36

Importance of claims investigation, 2-33

Investigation elements, 2-34

Memorandum of opinion, 2-37

Settlement correction, 4-7

Statutory authority, 4-1 Joint tortfeasors, 2-45, 3-5

Filing and receipt of claims. See alsdhe Judge Advocate General (TJAG), 1-5
Processing claims Responsibilities, 1-7
Amendment of claim, 2-11 Settlement authority, 3-6

Claims acknowledgment, 2-8 Judge Advocates (JA), 1-5

Ident!f!cat!on of a proper cla!m, 29 Personnel claims responsibilities, 11-21
Identification of a proper claimant, 2-10

Procedures for acceptance, 2-6 Liability determination
Review of administrative claims, 2-7 General information, 2-38

Finality of settlement. See also specific Threshold exclusions, 2-39
types of claims Threshold issues, 2-40
Payment procedures, 2-64 Life expectancy

Foreign claims. See also Foreign Claims Structured settlements and, 2-46
Act; Foreign claims commissions; Status Limitation of Shipowners’ Liability Act, 8-
of Forces Agreement (SOFA) 7
Single service claims responsibility, 1-20Loss of consortium, 3-5

2-19

Foreign Claims Act (FCA), 1-4, 2-41
Applicable law, 10-5
Claims not payable, 10-4
Claims payable, 10-3
Foreign claims commissions, 10-6 through

10-10

Scope, 10-2
Statutory authority, 10-1

Foreign claims commissions (FCC)
Appointments and functions, 10-6
Composition, 10-7
Currency issues, 10-9
Member qualifications, 10-8
Meritorious claims, 10-9
One-member, 10-9
Settlement authority, 10-9
Solatia payment, 10-10
Three-member, 10-9

Mail procedures and use, 2-60, 13-5
Major Army commands (MACOM)

Commander responsibilities, 1-16
Maritime claims, 3-3

through 8-8

through 8-12

Related statutes, 8-2
Statutory authority, 8-1

Maritime Claims Settlement Act (MCSA),
1-4, 2-41, 8-2

Medical care claims, 1-4
General discussion, 14-10
Identification of potential claims, 14-12
Medical care following, 14-13

Collection Program, 14-15
Recovery rights under FMCRA, 14-11
Relations with injured party, 14-14

Medical claims processing offices, 1-17
Medical trusts, 2-46
Military Claims Act (MCA), 1-4, 2-41
Action on appeal, 3-7
Appeals, 3-6
Applicable law, 3-5
Authority delegations, 3-6
Claims not payable, 3-4
Claims payable, 3-3
Concurrent claim filing under FTCA, 4-2
Legal malpractice claims, 3-9
Medical malpractice claims, 3-8
Scope, 3-1
Settlement authority, 3-6
Settlement of multiple claims from a single
incident, 3-6
Statutory authority, 3-1
Minors, claims involving, 2-56
Mirror file system, 2-15
Monthly claims reporting system
" Error reports, 13-9
General discussion, 13-7
'’ Reporting requirements, 13-8

National Guard Bureau (NGB)

Government installation, defined, 5-2

Identification of a proper claim, 2-9
Identification of a proper claimant, 2-10
Incompetents, claims involving, 2-56
Inconvenience, 3-5
Indemnification, request for, 3-8, 3-9
Information disclosure, 1-19
Interdepartmental waiver rule, 2-10
Interest, 3-5
International agreements, 1-4. See also
specific agreements by name
International claims
Claims arising in the United States, 7-2
through 7-8
Claims arising overseas, 7-9 through 7-11
Statutory authority, 7-1
Investigating claims
Area claims office responsibility, 2-2
Command claims service responsibility, 2
3
Cooperative investigative environments, 1
18
Expeditious processing at the lowest level
1-18
General information, 2-1
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Claims against the United States, %\1@

Claims in favor of the United States, 8-9

Medical Treatment Facility Third Party

Responsibilities, 1-15
National Guard Claims Act (NGCA), 1-4,
2-41
Actions on appeals, 6-7
Applicable law, 6-5
Claims not payable, 6-4
Claims payable, 6-3
Scope, 6-2
Settlement authority, 6-6
Statutory authority, 6-1
NATO SOFA, 7-2
Negotiating claims
Compromise, 2-49
Delegated authorities, 2-48
How to negotiate, 2-50
Purpose and intent, 2-47
Settlement negotiations with unrepresented
claimants, 2-51
Non-Scope Claims Act, 1-4
Approval authority, 5-5
Claims not payable, 5-4
Claims payable, 5-3
Reconsideration, 5-6
Scope, 5-2
Settlement authority, 5-5
Statutory authority, 5-1
Nonappropriated fund claims. See Claims
involving persons other than nonap-
propriated fund (NAF) employees; Non-
ppropriated fund (NAF) activity claims
nappropriated fund (NAF) activity
claims, 1-4
Claims by employees for losses incident to
employment, 12-2
Claims generated by acts or omissions of
employees, 12-3
Claims payable from appropriated funds,
12-5
Finality of settlement, 12-6
General discussion, 12-1
Payment, 12-7
Persons generating liability, 12-4
Settlement authority, 12-6
Noncombat activities, claims arising out of,
3-5
Noneconomic damages, 3-5

Overseas claims
Procedures, 7-10
Responsibilities, 7-11
Scope, 7-9

Pain and suffering, 3-5
Parker denial, notice of, 2-59
Payment procedures
Finality of settlement, 2-64
Source of funds, 2-63
Personal injury claims, 2-10, 3-5, 5-3
Splitting property damage and personal in-
jury claims, 2-53
Personal property claims, 2-10. See Per-
sonnel claims; Uniform Code of Military
Justice
Government tortfeasor restrictions, 2-10
Personnel claims. See also Third party lia-
bility claims
Authority, 11-1
Authority delegations, 11-2
Claimants, 11-4
Claims not payable, 11-6
Claims payable, 11-5
Companion claims, 11-17



Compensation determination, 11-14
Computing allowable amounts, 11-12
Emergency partial payments, 11-18
Finality of settlement, 11-22

Form of claim, 11-8

Judge advocate responsibilities, 11-21
Payable incidental expenses, 11-15
Personnel claims memorandum, 11-19
Policy, 11-10

Preliminary findings required, 11-11
Presentation, 11-9

Property ownership or custody require

ments, 11-13
Property recovered, 11-16
Reconsideration, 11-20

Recovery from third parties, 11-23 through

11-37
Scope, 11-3
Time limit for filing, 11-7
Personnel Claims Act (PCA), 1-4, 11-1
Physical disfigurement, 3-5
Potentially compensable events (PCE), 1-5
Private relief bills, 1-18
Privately owned vehicle (POV) claims, 2-
27, 11-31
Processing claims. See also Filing and re-
ceipt of claims
Action upon receipt, 2-12
Army National Guard Claims Act and, 2-
21
Blast damage claims, 2-26
Claims arising from gratuitous use, 2-30
Claims by contractors for loss or damag
to their property, 2-29
Determination of correct statute, 2-18
Environmental claims, 2-31
Expeditious processing at the lowest leve
1-18
File arrangement, 2-14
Foreign Claims Act and, 2-20

Injury or death of contractor employees, 2-
Tax issues

23
Maritime claims, 2-24
Mirror file system, 2-15
Opening files, 2-13
POV claims, 2-27
Real estate claims, 2-28
Related remedies, 2-32
Status of Forces Agreement, 2-19
Third party claims involving and independ-
ent contractor, 2-22
Transfer of claims, 2-16
Use of small claims procedures, 2-17
USPS and UPS claims, 2-25
Property claims, 1-17, 2-10
Environmental claims, 2-31
General discussion, 14-7

Investigations, 2-5

Risk Insurance Management Program
(RIMP), 1-4, 12-9

River and Harbors Act, 8-10

Secretary of the Army, 1-5
Settlement authority, 3-6
Settlement authorities, 1-4, 3-6. See also
specific types of claims
Cross-servicing claims, 1-21
Single service claims, 1-20
ettlement procedures
‘Actions, 2-55
Advance payments, 2-54
Appeal or reconsideration, 2-61
Mailing procedures, 2-60
Notice of a “Parker” denial, 2-59
Notice of denial, 2-58
Notice of final offer, 2-57
Retention of files, 2-62
Settlement agreements, 2-56
“Settlement authority,” 2-52
Splitting property damage and personal in
jury claims, 2-53
Single service claims responsibility, 1-20
Small claims procedures, 2-17
Special claims processing offices, 1-17
Spouses. See Family members; Survivors
Staff Judge Advocate (SJA), 1-5
States, as claimants, 2-10
Status of Forces Agreement (SOFA), 2-19
Statute of limitations, 2-40

Additional CJA or attorney duties and re-
sponsibilities, 9-9
Assessment limitations, 9-6
Claims cognizable, 9-4
Claims not cognizable, 9-5
Contributory negligence, 9-3
Disciplinary action, 9-3
Procedures, 9-7
Purpose, 9-2
Reconsideration, 9-8
Statutory authority, 9-1
Voluntary restitution, 9-3
United Parcel Service claims, 1-4, 2-25
U.S. Army Claims Service (USARCS), 1-5
Responsibilities, 2-4
U.S. Army Medical Command (MED-
COM)
Commanding General responsibilities, 1-14
U.S. Coast Guard
Claims generated by, 1-21
U.S. employment requirements, 2-40, 5-2
U.S. Postal Service claims, 1-4, 2-25

Workers’ compensation, claims involving,
2-56
Wrongful death claims, 2-10, 3-5

S

éStatutes and agreements, 1-20, 8-2

Determination of correct statute, 2-18
Structured settlements, 2-46
Subrogation, 2-10, 2-43

ISurvivors

" Applicable law, 3-5
Loss of training, guidance, education, and
nurture of children, 3-5
Structured settlements for, 2-46

Structured settlements and, 2-46

Third party liability claims. See also Con-

tractors; Medical care claims
Centralized recovery program procedures,

11-32

Compromise or termination of recovery ac-
tions, 11-34

Contractual limits on maximum liability,
11-27

Determinations, 11-25

Direct Procurement Method recovery, 11-
35

Duties and responsibilities, 11-24

Exclusions, 11-26

Ocean carrier limitations, 11-31

Property damage predemand procedure®ffset actions, 11-33

14-9
Repayment in kind, 14-8
Splitting property damage and personal in
jury claims, 2-53
Type of damages, 9-6
Willful damage, 9-4
Wrongful taking of property, 9-4
Property ownership or custody require-
ments, 11-13
Punitive damages, 3-5

Real property claims, 2-10, 2-28
Release of information, 1-19

POVs and other recovery from ocean carri-

ers, 11-31
- Refund action against claimant, 11-30

Reimbursements to claimants and insurers,
11-29

Scope, 11-23

Settlement procedures and recovery ac-
tions, 11-28

Special recovery actions, 11-36

Unearned freight claims, 11-37

Third party scope claims, 7-2
Uniform Code of Military Justice (UCMJ)
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